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About Steve Raminiak, Esq. 
 
Steve Raminiak concentrates his practice in estate planning as well as the 
administration of estates and trusts of decedents, minors and disabled persons. 
He regularly tackles contested estates, and has been appointed as Guardian ad 
Litem, Special Administrator, and as counsel for minors and the disabled by 
Judges in the Probate Division of the Circuit Court of Cook County. Steve excels 
at developing estate plans involving blended families, non-traditional relationships 
and disabled persons. He also advises business entities in regards to succession 
planning, tax planning and corporate governance issues. 

 
Additionally, Steve regularly donates his time to those with financial hardships, 
particularly through his association with Chicago Volunteer Legal Services 
(CVLS). CVLS is the largest pro bono legal service provider in Illinois. Every year, 
they match volunteer attorneys with thousands of tough cases that no one else will 
take. Steve currently serves as the President of CVLS, as a member of their Board 
of Directors, as a volunteer Guardian ad Litem, as a lecturer on Probate matters at 
free CVLS seminars (such as this one), and as a senior resource for volunteer 
attorneys. 

  
 
Scope of Presentation 
 
This presentation is intended to inform attorneys about common requirements and 
concerns regarding transfers of real property from (and not to) Estates presided 
over by Judges in Cook County’s Probate Division.  The guidance provided herein 
is inapplicable to: 

 persons appointed only as Guardian of the Person, 

 Agents acting under Powers of Attorney who are not subject to the 
supervision of a Cook County Probate Court, or  

 persons working with a title agent to transfer interests of a deceased family 
member whose Estate is not being administered by a Cook County Court.   

 
The Probate Court of Cook County generally never allows a Guardian, Executor or 
Administrator to act without an attorney at any time.  THUS, ONLY ATTORNEYS 
SHOULD ACTUALLY APPLY THE CONCEPTS DESCRIBED IN THIS 
PRESENTATION.   
 
While non-attorneys might review this presentation to learn more about probate 
procedures, non-attorneys should only pursue the transfer of real estate with the 
assistance of an attorney and with the prior authorization of the Court presiding 
over the Estate. 
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I. Applicable Terminology  
 
 
Appraisal means a report generated by a certified and licensed appraiser which 
compares a subject parcel of real property to similar parcels which are presently 
being offered for sale or have recently sold, and then estimates the actual value of 
said subject parcel.  Appraisers usually charge between $350-$500 for this service 
in regards to single family dwellings. 
 
 
Comparative Market Analysis (CMA) means a report generated by a real estate 
agent which compares a subject parcel of real property to similar parcels which 
are presently being offered for sale or have recently sold, and then estimates a list 
price for said subject parcel.  Real estate agents often prepare CMAs for no 
charge. 
 
 
Emergency, in the context of this presentation, means a matter that must be 
brought to the Court without prior scheduling and with only notice as the Court 
directs.  Generally, the Court only hears emergency matters when a matter 
requires immediate action in which harm will otherwise likely result.  
 
 
Lis Pendens means a document recorded against a parcel of real property that 
informs any potential buyer that said parcel is subject to proceedings in a Court of 
law.  
 
 
Representative, depending on the type of Estate, may refer to: 

 an Executor, Administrator, or Guardian of the Estate (relevant to this 
presentation), or  

 an Administrator to Collect or Guardian of the Person (not relevant to this 
presentation). 

 
 
Supervised refers to the traditional type of administration where the 
Representative can take virtually no action without the consent of the Court.   
All Guardianships are subject to Supervised administration.   
 
 
Unsupervised, or Independent, refers to the type of administration where the 
Representative may take various actions without prior Court approval, but where 
any interested person may bring matters before the Court.  See 755 ILCS 5/28. 
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II. Supervised Guardianship Estates: Sale of Real Property  
 
The Guardian may not sell real property from a Supervised Estate without prior 
authorization of Court per 755 ILCS 5/20.  This is a three step process. 
 

First: Petition to List.  You must ask the Court to authorize the Guardian to 
list the property for sale. 
 
Second: (Emergency) Petition to Sell.  You must ask the Court for 
permission to accept a contract to sell the property, and its usually best to 
do so on an emergency basis (i.e., as soon as you get the offer). 
 
Third: Report on Sale of Real Property.  You must report to the Court 
regarding the proceeds and expenses of the sale. 
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First: Petition to List 
 
A Petition for Authorization to List Real Property for Sale, often referred to as a 
Petition to List, is a pleading which describes the real property to the Court, 
provides independent valuation(s) as Exhibits, and asks the Court to allow the 
Guardian to list said real property for sale at a certain price.  Please keep in mind 
that a Guardian is not allowed to move a Disabled Person into a more restrictive 
placement without prior Order of Court.  See 755 ILCS 5/11a-14.1.  You may ask 
the Court for this authorization in advance or with a Petition to List that also 
addresses a Budget and Care Plan.  Samples can be found in the Appendix. 
 
Cook County Guardianship Judges usually accept either one (1) Appraisal or  
two (2) Comparative Market Analyses (CMAs) from realtors of unrelated firms as a 
sufficient valuation.  There is a charge for the former, but CMAs are usually free.  
The Court can appoint its own appraiser(s) at any time.  See 755 ILCS 5/20-8.   
 
NEVER list any real property for sale without prior authorization of the Court.   
The Judge might deny a Petition to sell the property to an interested buyer if you 
previously failed to get the Court’s approval on a Petition to List.  One could argue 
that even if a Petition to sell the property is accompanied by an Appraisal or two 
CMAs that the contract price would heavily influence the appraiser or the realtors, 
and thus the Guardian has failed to list at the best possible price, and potentially 
damaged the Estate’s ability to obtain such a price by listing too low.  I have 
personally seen a Cook County Guardianship Judge deny a Petition to sell real 
estate that was accompanied by an appraisal because the Guardian had failed to 
previously obtain authorization to list.  Don’t let that happen to you!   
 
The listing agreement should expressly make clear that the sale may be voided or 
cancelled by the Guardianship Court.  Consider language such as the following for 
the listing agreement.  
 

"This agreement, and any sales contracts resulting therefrom, are 
contingent on approval by the Circuit Court of Cook County, Probate 
Division, and such Court's authorization allowing ________, as 
Guardian of the Estate of ________ to enter into such contract and 
bind the Estate thereto.  If such approval is not granted, this 
agreement shall be void and have no legal effect." 

 
Sometimes a "Rider" is used to communicate this and other important concepts.  
A sample can be found in the Appendix.
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A Petition to List may ask for authorization to reduce the list price in the future.  
However, some practitioners avoid this due to the fear that a potential buyer might 
discover the Guardianship and then look in the Court file to determine if the Court 
would consider an offer at a lower price, particularly if the Guardianship Estate has 
recorded a lis pendens against the property.  A practictioner should consider the 
value of the property, how unique the property is, and how an ordinary reasonable 
seller would likely market the property prior to asking the Court for authorization to 
further reduce list prices at the same time that the Guardian is asking to initially 
list. 
 
A Petition to List may also ask for a budget to clean out the house and get it ready 
for sale (e.g., minor repairs, painting).  If you believe that you will need more than 
$1,000, consider a separate Petition for that.  Also, if you are selling the property 
"as-is," then such expenses are usually unnecessary. 
 
Recently, real estate agents have been demanding an increased percentage for 
their commission.  However, Cook County Guardianship Judges usually insist that 
such fees be capped at 5%.  Few realtors do not grudgingly acquiesce to this.  
However, it is wise to convey this to the client so as to manage their real estate 
agent’s expectations. 
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Second: (Emergency) Petition to Sell 
 
After the property is listed, you will ultimately receive an offer to purchase the 
property.  The Guardian is not obligated to inform the Court of an offer if the 
Guardian reasonably believes that the property will very likely later attract a 
substantially higher offer in the near future.  However, when the right offer arrives, 
the Guardian must ask the Court for approval to actually sell the property.   
 
A Petition for Authorization to Sell Real Property, often referred to as a Petition to 
Sell, shows how the Guardian marketed the property according to the Petition to 
List, describes the offer, attaches a copy of the proposed contract, and asks for 
authorization to move forward with the sale.  A sample can be found in the 
Appendix.  
 
The Court understands that real estate transactions are usually very time-sensitive 
and will accept the receipt of a reasonable offer as a valid basis for an emergency 
hearing.   
 
Prior to this hearing, the Guardian may either sign a contract that states that said 
contract will be void if the Court does not enter an Order that approves the 
Contract, or may submit the contract to the Court prior to signing and ask for 
authorization to do so.  For the less experienced practitioner, I recommend the 
latter.  If your buyer is genuinely serious, s/he will stick around for a day or two so 
that you can get the appropriate approval.  If your buyer won’t, then there is a very 
good chance that the deal would never have closed anyways.  Further, it might be 
difficult to untangle certain commitments in the contract that the Court might 
disagree with if the Guardian has already signed a contract that becomes void 
without the Court’s approval. 
 
Similar to the listing agreement, the contract should also expressly make clear that 
the sale may be voided or cancelled by the Guardianship Court.  Consider 
language such as the following for the contract.  
 

"The parties agree that:  

 this agreement is subject to the approval of the Circuit Court of 
Cook County, Probate Division, and such Court's authorization 
allowing ________, as Guardian of the Estate of ________ to 
enter into such contract and bind the Estate thereto, and 

 if such approval is not granted,  
o ________ shall receive prompt return of all earnest money, 

and  
o this agreement shall be void and have no legal effect." 
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Again, sometimes a "Rider" is used to communicate this and other important 
concepts.  A sample can be found in the Appendix. 
 
Just as in the Petition to List, anticipate that the Judge will want the Order which 
approves the Petition to Sell to specifically provide that the real estate agents’ 
commissions are capped at 5%. 
 
Don’t forget the additional bond!  When you present your Petition to Sell, be sure 
that you have brought Cook County Form CCP 0361, Bond for Sale or Mortgage 
of Real Estate – Surety.  When you opened the Estate, the Guardian was only 
required to post a bond for personal property.  Upon the sale of the real property, 
the Guardian must submit an additional surety bond to cover the proceeds.   
 
 
 
 
 
 
Third: Report on Sale of Real Property   
 
After the sale has closed, the Guardian must Report to the Court regarding the 
sale and adjust the surety bond, if necessary.  (However, its often best to wait for 
the filing of the annual Account to adjust the bond.) 
 
This Report on Sale of Real Property simply reminds the Court of previously 
entered Orders and shows how the sale matches the Court’s expectations.   
While 755 ILCS 5/20-9 suggests otherwise, I have always found this to be 
required in Cook County Guardianship Estates. 
 
A sample Report on Sale of Real Property can be found in the Appendix. 
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III. Unsupervised or Supervised Decedent Estates: Transfer or 
Sale of Real Property  
 
Per 755 ILCS 5/28-8 (i), a Representative of an Unsupervised Decedent Estate 
may, without Order of Court, transfer real property to the appropriate heirs or 
legatees (hereinafter, beneficiaries) or sell real property, except that real property 
that is specifically bequeathed cannot be sold without the written consent of that 
beneficiary. 
 
In some cases, it is unnecessary for the Representative to deeply explore issues 
associated with real property.  For example, a spouse may wish to accept the 
house in kind.  Another example, the Decedent’s adult children may wish to 
allocate the house to one or more of them while the others accept a higher portion 
of their shares in liquid assets. 
 
However, in certain cases, the Representative may be called on to address the 
Estate’s real property with either the consent of the beneficiaries or the 
authorization of the Court.  For example, when one or more family members want 
to live in the house, but the Estate lacks the liquidity to easily provide the 
remaining family members with their shares, or is insolvent (i.e., the Estate has 
more in debts than in assets).     
 
When the beneficiaries are not united in their direction to the Representative, then 
the Representative may incur substantial liability if s/he takes steps to list real 
property for sale or to sell real property from the Estate without Court approval.  
The Representative may proceed by taking the following two or three steps, 
depending on the circumstances.   
 

First: Authorization to List.  You must obtain the authorization of either all 
legatees or heirs, as appropriate, or the Court in order to allow the 
Representative to list the property for sale. 
 
Second: Authorization to Sell.  You must obtain the authorization of either 
all legatees or heirs, as appropriate, or the Court in order to allow the 
Representative to sell the property at a certain price. 
 
Third: (Only When Authorization Is Provided by the Court) Report on 
Sale of Real Property.  You must report to the Court regarding the 
proceeds and expenses of the sale. 
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First: Authorization to List   

 
The Representative has a duty to act reasonably regarding all property.  As a first 
step, the Representative should determine which beneficiaries, if any, will take the 
real property as a part of their share and under what circumstances.     
 
To determine the value of the real property, the Representative should obtain 
either one (1) Appraisal or two (2) Comparative Market Analyses (CMAs) from 
realtors of unrelated firms to determine a sufficient valuation of the property.  
Again, the fee for an appraisal is usually between $350-$500, but real estate 
agents often provide CMAs for free.  Said Appraisal or CMAs should then be 
provided to the beneficiaries with a letter that describes the Representative's 
intended approach to the property.   
 
With that letter, you may include a Direction which succinctly outlines your strategy 
and allows each beneficiary to signal approval.  While the use of a Direction is not 
required, it can be particularly helpful in showing how the Representative has 
fulfilled his fiduciary duty to the beneficiaries if the sale is later challenged.  Should 
all beneficiaries return Directions, then you would be well-armed for any later 
action from any beneficiary who may later try to argue against you.  A sample is 
included in the Appendix. 
 
If your Estate is subject to Independent administration and there is a chance that 
any beneficiary might provide meaningful opposition to your approach, or if your 
Estate is subject to Supervised administration, file a Petition to List with the Court 
which specifically asks the Judge to authorize your strategy.  Please refer to the 
prior section on a Petition to List, under the heading for Supervised Guardianship 
Estates, above, but modify this as appropriate, and prepare a formal Inventory to 
accompany your Petition to List.  Personal service, and not merely notice, is 
usually required for heirs or legatees per 755 ILCS 5/20-5(c).   
 
Be sure to add provisions to the Petition to List which describe the support of other 
beneficiaries who have endorsed your strategy (e.g., attach copies of Directions 
as Exhibits to said Petition), and send notice as appropriate.  Feel free to redact 
any portions of attached Directions as you believe to be appropriate when 
considering that a potential buyer might look in the Court file.     
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Second: Authorization to Sell   
 
If all beneficiaries have agreed to sell the real property under certain conditions, 
and if the Estate is subject to Unsupervised administration, the Representative’s 
decision to sell the property can be best protected by using Directions, as 
described above.   
 
If your Estate is subject to Independent administration and there is a chance that 
any beneficiary might provide meaningful opposition to your approach, or if your 
Estate is subject to Supervised administration, you must bring this to Court, with 
notice or service as the Court directs.  See the prior section on an (Emergency) 
Petition to Sell, under the heading for Supervised Guardianship Estates, above.   
 
At times, particularly when there is little or no liquidity in the Estate, one may need 
to describe a creative strategy in a Petition to Sell, and ask for Waivers of Notice, 
Approvals and Consents, or perhaps, Assignments, from all beneficiaries.  
Assignments are discussed later in this presentation.  Samples are included in the 
Appendix.  
 
 
 
 
Third: (Only When Authorization Is Provided by the Court) Report on Sale of 
Real Property   
 
If the real property was sold due to Court Order, the Representative must Report 
to the Court regarding the sale and adjust the surety bond, if necessary.  This 
Report on Sale of Real Property simply reminds the Court of previously entered 
Orders and shows how the sale matches the Court’s expectations. Notice must be 
sent to all heirs and legatees, as appropriate.  However, since 755 ILCS 5/20-9 
suggests otherwise, you may want to ask the Judge if this is necessary.  
 
If the property was sold without Court process under Unsupervised administration, 
then a Report on Sale of Real Property is unnecessary, but the Representative 
should keep copies of all significant items associated with the sale (e.g., contract, 
appraisals, CMAs, closing statement). 
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IV. Other Transfer Mechanisms  
 
Under certain circumstances, a Representative may incorporate the any of the 
following into a plan to address real property. 
 

Assignment.  An owner of real property may assign an interest in that 
property to another person.  Similarly, a beneficiary of an Estate may assign 
an interest in that Estate to another person.   
 
Quit Claim Deed.  After the real property has been distributed to the 
beneficiaries of a Decedent Estate, one or more of those beneficiaries may 
transfer their interest to any other person by means of a Quit Claim Deed. 

 
Disclaimer.  A beneficiary of an Estate may disclaim (i.e., reject) all or part 
of their expectancy from that Estate under certain circumstances.  This 
instrument is beyond the scope of this presentation. 

 
 



Real Property Transfers from Guardianship and Decedent Estates in Cook County, Illinois 
by Steve Raminiak, Esq. on October 19, 2016 
 

12 

Assignment   
 
With an Assignment, a person who owns or has an expectancy to property 
transfers that right to possess or receive property to another person.  By providing 
an Assignment, your Representative can swiftly and simply eliminate persons who 
do not wish to be involved with certain real property.  
 
However, when Assignments are not coupled with a Petition to Sell, they might 
derail your strategy.  For example, consider a house that was owned by the 
parents of 8 adult children.  The house is worth about $100,000 and has a 
mortgage against it of about $110,000.  When the last parent passes, 2 of those 8 
adult children had been living in the house for the past 30 years.  However, only 1 
of them has been steadily employed and is willing and able to pay all expenses, 
including the mortgage.  The remaining 6 children do not wish to own the home or 
have any liability for the mortgage, taxes or expenses on the home.  If all 6 assign 
their interests to the employed child, then when the matter comes before the 
Court, if the remaining adult child demands his 1/8 interest in the house, the 
employed child cannot simply deprive the remaining sibling of that interest, even 
though he is certain that his sibling will never contribute anything towards the 
household expenses.  Alternatively, by using the approach suggested above in 
regards to Decedent’s Estates, if a Petition is placed before the Court in which  
7/8 of the beneficiaries agree to a strategy, the Court will more likely allow it, 
particularly if there is little meaningful economic detriment to the person who is 
opposing your approach.   
 
Also, if a beneficiary disagrees with your strategy, s/he might use your process of 
collecting Assignments against you by convincing other beneficiaries to transfer 
their interests to someone other than whom your client would prefer.  
 
In Cook County, an Assignment must be signed and acknowledged by the 
assignor of the Assignment in accordance with the Illinois Uniform Recognition of 
Acknowledgments Act.  See Cook County Rule 12.18.  A sample can be found in 
the Appendix. 
 
Also, in Cook County, your Representative cannot distribute pursuant to an 
Assignment unless a Petition to authorize same has been filed with and approved 
by the Court.  Such a Petition must be verified and state the name and address of 
the assignor and assignee, any consideration to be paid or expenses to be 
charged to the assignor, and that the Assignment has not been revoked.  If the 
Court does not approve the Petition, your Representative can only make 
distribution directly to the assignor.  Again, see Cook County Rule 12.18.   
A sample can be found in the Appendix. 
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The person who executes an Assignment has acknowledged his/her interest or 
expectancy, and may then be required to file a Gift Tax Return (IRS Form 709) if 
the fair market value of the property transferred exceeds the annual gift exclusion 
(i.e., $14,000.00 in 2016).  In the strategy outlined above regarding Decedent 
Estates, a beneficiary who is disposing of his interest would be entering into a 
settlement agreement regarding same, s/he may not be required to file a Gift Tax 
Return under certain circumstances.   
 
Lastly, in a Decedent Estate, the Assignment must be executed before the real 
property is transferred to the beneficiaries.  After that point, due to the scrutiny that 
would be placed on an Assignment by title insurance companies who must 
examine recorded instruments in the future when the property is ultimately sold, 
the better approach is to execute Quit Claim Deeds.  
 
 
 
 
 
 
Quit Claim Deed   
 
After the real property has been distributed to the beneficiaries of a Decedent 
Estate, one or more of those beneficiaries may transfer their interest to any other 
person by means of a Quit Claim Deed.  This approach has all of the merits and 
flaws of an Assignment, which is described above.  However, due to the scrutiny 
that will be applied to instruments recorded against title when the property is 
ultimately sold, it is best to use an instrument which real estate professionals are 
more used to seeing and that is simple and clear. 
 
Keep in mind, if the real property has already been distributed, the Estate’s 
remaining power is extremely limited.  However, this may be your only remaining, 
realistic option at such a point.   
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Disclaimers 
 
The appropriate use of Disclaimers is outside of the scope for this presentation. 
 
A beneficiary of an Estate may disclaim (i.e., reject) all or part of their expectancy 
from that Estate under certain circumstances.  As opposed to the use of an 
Assignment, when a beneficiary properly executes a Disclaimer s/he has not  
acknowledged his/her interest or expectancy, and is not required to file a Gift Tax 
Return (IRS Form 709) if the transferred value exceeds the annual gift exclusion 
(i.e., $14,000.00 in 2016).   
 
However, there are so many resulting concerns by the use of Disclaimers that they 
are generally not recommended.  This presentation does not include an 
exhaustive review of these concerns, but some of them are mentioned below.  
Also, many of the concerns about Assignments, described above, similarly apply 
to Disclaimers when considering issues involving real property.   
 
First, when a beneficiary executes a Disclaimer (hereinafter referred to as a 
Disclaimant) from a Decedent’s Estate, s/he cannot expressly direct who gets 
his/her interest.  Generally speaking, that interest will usually be transferred as if 
the Disclaimant had predeceased the Decedent, unless provided otherwise in the 
Will or other testamentary document.  Thus, if a Disclaimant executes a Disclaimer 
with the intention of giving his share to the Disclaimant’s siblings, this often 
results in the Disclaimant’s share passing to the Disclaimant’s children.   
See 755 ILCS 5/2-7 (d). 
 
Second, if a beneficiary has received, accepted, assigned, pledged or 
encumbered the property, a beneficiary has waived his right to disclaim said 
property.  See 755 ILCS 5/2-7 (e). 
 
Third, in order to take advantage of the tax incentive described above, a proper 
Disclaimer must be entered and delivered no later than nine (9) months after the 
Decedent’s death.  See 26 CFR 25.2518-1-3.  
 
Again, to be absolutely clear, I do not recommend that you use a Disclaimer to 
address concerns regarding real property in an Estate, and I caution you about 
using them at all unless you become competent regarding them. 
 
 
 


