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Inadmissibility v. Removability

INADMISSIBILITY

Before the government gives you status in the 
United States

Examples: 

• Customs and Border Patrol Checkpoints at 
airports, seaports, or physical border check 
posts. 

• Adjustment applications 

• Change of status applications

REMOVABILITY

After you have government recognized status

in the United States

Once admitted, and prior to naturalizing, you 
are always subject to removability grounds.



Grounds of InadmissibilityGrounds of InadmissibilityGrounds of InadmissibilityGrounds of Inadmissibility
INA SECTION 212, 8 USC 1182



Health Related Grounds
Drugs, Alcohol, and Addiction

• Being a drug abuser makes an individual inadmissible. See, INA 212(a)(1)(A)(iv)

• This is a much broader ground than is obvious from the statute. 

• In some consulates (e.g. Mexico) just having one DUI, having attended AA, or admitting to using a controlled 
substance will cause the medical examiner to label you a drug abuser.

• Recently, the Department of State has started to revoke visas for individuals arrested for or convicted of 
DUIs, under INA 212(a)(1)(A). 

• When the individual travels abroad they are asked to appear at their consulate for an interview, and sometimes a 
medical exam, prior to the issuance of a new visa. 

Diseases

• Certain communicable diseases can render you inadmissible.

• A list can be found in Volume 8, Chapter 6 of the USCIS Policy Manual. This list is periodically updated.

• Waiver: INA 212(g) can waive this ground, along with some vaccination requirements.

Vaccinations



Public Charge Ground INA 212(a)(4)
Public Charge determinations are based on totality of the circumstances.

Officers should look at many factors including:
◦ Whether or not the applicant has received public assistance. This includes only cash based benefits, not 

in kind benefits. 

◦ His or her age

◦ Capacity to earn a living

◦ Health/physical and mental condition

◦ Family situation

◦ Work history

◦ Affidavits of support

You can be found inadmissible based on public charge grounds even if the requirements of the 
affidavit of support are met.



Criminal Grounds – CIMTs
CIMT is a Crime Involving Moral Turpitude – INA 212(a)(2)(A)(i)(I)

For inadmissibility, conviction is not required. Admission to immigration official of the crime, or 
the essential elements, is sufficient.

An individual is not inadmissible for a single CIMT, if the maximum possible penalty for the crime 
doesn’t exceed imprisonment for one year, and if convicted, the individual is not sentenced to a 
term of more than 6 months.  

There is no statutory definition of “turpitude”
◦ Current frame work is outlined in Matter of Silva-Trevino (Dec. October 2016) 26 I&N Dec. 826 (BIA 2016).

If your client has a criminal record, do your research! 
◦ Look at state statutes, and check to see whether the statute has been analyzed by the BIA, the AAO, or a US Circuit 

Court of Appeals.

Can get a waiver under INA 212(h)



Criminal Grounds – Drug Offenses
Found in INA 212(a)(2)(A)(i)(II)

Persons who have been convicted of, who have admitted, or who have admitted to the essential 
elements of, any offense related to a controlled substance are inadmissible. 

Waiver of ground is available for a single offense of simple possession of less than 30 grams of 
marijuana. INA 212(h) 

◦ Simple means simple!



Criminal Grounds – Two or more 
offenses
Found in INA 212(a)(2)(B)

If an individual has two or more convictions, and received an aggregate sentence of five years or 
more, they are inadmissible. 

Definition of a Conviction is found in INA 101(a)(48)(A)

◦ Formal judgment of guilt, OR

◦ A judge/jury has found the individual guilty, the individual has entered a plea of guilty, or nole

contendere, or the individual has admitted sufficient facts to warrant a finding of guilt, AND

◦ A judge has ordered some form of punishment, penalty, or restraint on the individual’s liberty. 

Can waive this ground under INA 212(h)



Previous Removals
Found in INA 212(a)(9)(A)(i)

Individuals who have been ordered removed are inadmissible for a minimum of five years post 
removal order.

To screen for this ground, check with your clients about:

◦ Contact with immigration officials at the border, or other check points

◦ If they have gone to, or have been told to go to a, immigration court

◦ Expired conditional green cards

Waiver is available for this ground, and is filed on USCIS Form I-212. 



Three and Ten Year Unlawful Presence 
Bars
Found in INA 212(a)(9)(B)

Someone who has been unlawfully present in the US for more than 6 months, but less than a 
year, and then leaves, is inadmissible for three years. 

Someone who has been unlawfully present in the US for more than one year, and then leaves, is 
inadmissible for ten years. 

Unlawful presence includes any stay after a visa has expired, or any stay after unauthorized 
entry.

◦ Only periods after April 1, 1997 count.

Waiver is available, and, currently, can be applied for provisionally for those individuals required 
to consular process immigrant visas. 

◦ Applicant mush show extreme hardship to qualifying US Citizen or LPR SPOUSE OR PARENT. 

◦ USCIS Forms I-601 and I-601A



The Permanent Bar

Found in INA 212(a)(9)(C)(i)(I) and (II)

Individuals who

◦ Have been unlawfully present for an aggregate period of more than one year, or have been ordered 
removed, and

◦ Who enter or attempt to enter without inspection are inadmissible. 

Bar does not apply to people who re-entered prior to April 1, 1997. 

◦ Remember: No period of unlawful presence prior to April 1, 1997 counts

Waiver available only after ten years abroad. 



Present without admission or parole
Found in INA 212(a)(6)(A)

Any one who is present in the US without having been admitted or paroled is inadmissible. 

Waiver available for non-immigrant visas such as U visas and T visas. 



Smugglers
Found in INA 212(a)(6)(E)(i)

Any individual who has assisted another individual to enter the US illegally is inadmissible. 

This includes bringing minor relatives, including one’s own children, to the United States. 

Assistance can include providing monetary support.

Limited waiver is available for permanent residents and applicants for immigrant visas who 
assisted only their own spouse, parent, son, or daughter. 

◦ Note: This does not include siblings, nephews, nieces, etc.



Fraud & Material Misrepresentation
Found in INA 212(a)(6)(C)(i)

Individuals who by fraud or willfully misrepresenting a material fact seek to procure, or sought 
to procure, a visa, other documentation, admission to the US, or other benefits under the INA 
are inadmissible.

Fraud requires intent to deceive, misrepresentation does not. 

A misrepresentation is material if it closes off a line of inquiry.

Waiver is available under INA 212(i), and is completed on a USCIS Form  I-601. Only available for 
certain individuals with qualifying relatives.



False Claims of US Citizenship

Found in INA 212(a)(6)(c)(ii)

A person who falsely claims to be a US citizen for any benefit under the INA, or any other state 
or federal law is inadmissible. 

Examples:

◦ Registering to vote, or voting

◦ I-9 employment verification

◦ Using false paperwork to enter or to work

No waiver available.



International Child Abduction
Found in INA 212(a)(10)(C)

Relates to the Hague Convention on International Child Abduction

Usually comes up in circumstances where children have been brought to the US by a parent 
without the consent or knowledge of the other parent. 



Security Related Grounds
Found in INA 212(a)(3)

Being a spy

Being a terrorist

◦ Broader than you think (think about financial contribution, and screen for membership in any armed 
group)

Being a member of a totalitarian party

◦ This includes membership in the communist party (ask people from communist countries about their 
affiliation with the party)

Serious human rights violators, e.g., commit genocide, commit torture, use child soldiers, etc. 

Exceptions, not Waivers!



January 27th Executive Order 
Suspends immigrant and non-immigrant admissions for at least 90 days for individuals from Iran, 
Iraq, Libya, Somalia, Sudan, Syria, and Yemen. 

◦ Despite this ban, the Department of Homeland Security has stated that Lawful Permanent Residents 
may be admitted on a case-by-case basis, following a thorough security screening, which can include 
the search of luggage, mobile phones, computers, and other electronics, including social media pages. 

Suspends the US Refugee Admissions Program for at least 120 Days

Indefinitely suspends US Resettlement for refugees from Syria



Questions?


