
Overview of 
Immigration Law

Prepared for the CVLS Clinic

Elements and Issue Spotting for Common Case 
Types



The Basics

• A basic overview of immigration law and the agencies involved

• Visa waiver versus NIV entries- what you can do, what you can't do, and risks

• Family-based cases (how to do the most common ones and issue-spotting)

• Humanitarian cases (how to do the most common ones and issue-spotting)

• Child citizenship cases (how to do the most common ones and issue-spotting)

• Naturalization (how to do it and issue-spotting)

• Where to find basic information/instructions for preparing and filing your cases

• A list of local and web-based sources for self-education



What Agencies Are Involved

• Immigration Court- the administrative court under the Executive Office for Immigration Review, Department of Justice, 
that handles removal (“deportation”) hearings and trials;

• The Board of Immigration Appeals- the appellate court under the Executive Office for Immigration Review, Department 
of Justice, that reviews appeals from the Immigration Court and in limited circumstances, the U.S. Citizenship and 
Immigration Services;

• U.S. Citizenship and Immigration Services- non-adversarial agency under the Department of Homeland Security that 
adjudicates immigration benefits applications.  This is where most of your clinic’s cases will be sent;

• The Administrative Appeals Office- administrative appellate body that handles most appeals from the U.S. Citizenship 
and Immigration Services.

• U.S. Customs and Border Protection- “non-adversarial” agency under the Department of Homeland Security that reviews 
applications for admission at borders and ports of entry, among other duties;

• Employment and Training Administration- agency within the Department of Labor that oversees certain aspects of alien 
employment.  Usually only relevant for certain work visas and foreign labor certification;

• U.S. Department of State-handles all consular visa applications (both immigrant and non-immigrant) and consular 
reports of birth abroad.

• U.S. Immigration and Customs Enforcement- immigration law enforcement agents and prosecutors;

• U.S. Federal Courts



Offices Involved in Family-Based, 
Humanitarian, and Naturalization/Child 
Citizenship Cases for Clients in Chicago

• USCIS- National Benefits Center-family-based applications for adjustment of status, naturalization applications, 
and applications under the Child Citizenship Act  are usually filed here.

• USCIS- California Service Center- standalone I-130 petitions for alien relatives are usually filed here.

• USCIS- Vermont Service Center- VAWA (I-360) Self-Petitions, U Visa and T-Visa applications are filed here.

• USCIS, Chicago District Office-Interviews and adjudicates all applications for adjustment of status and 
citizenship/naturalization for applicants who reside in IL.

• Customs and Border Protection, Deferred Inspections Office/Offices at O’Hare and Midway- reviews and manages 
entry to the U.S. for all applicants for admission.

• USCIS Chicago Asylum Office- accepts and adjudicates asylum applications from applicants residing in IL and 
surrounding states.

• Chicago Immigration Court- hears all removal hearings for respondents residing in IL



General Immigration Benefits 
Applications Considerations

• Affirmative immigration benefits applications are filed in packages with forms, supporting evidence and 
appropriate filing fees, if required.  You can find instructions for each case type, including fees and mailing 
addresses, at: https://www.uscis.gov/forms

• Most immigration benefits applications must be proven by a “preponderance of the evidence.”

• Once filed, you may receive a biometrics appointment notice, an interview notice, a Request for Evidence, a 
Notice of Intent to Deny, an approval, or a Denial, among other miscellaneous correspondence.  Further 
Reading: https://www.uscis.gov/policymanual/HTML/PolicyManual-Volume7-PartA-Chapter4.html and 8 
C.F.R. 103.2 

• All “immigrants” are assigned an Alien Number, or an A File No.  This is the identifying file number used by 
the DHS for every immigration applicant.

• Many applications are eligible for a fee waiver, if the applicant meets certain financial hardship criteria.  Most 
CVLS clients will meet these criteria: https://www.uscis.gov/feewaiver

• All required evidence must be included.  If evidence is unavailable, you must first prove the evidence is 
unavailable before offering alternative evidence.  To review the acceptable civil documents by country, see: 
https://travel.state.gov/content/visas/en/fees/reciprocity-by-country.html

• If your client has previously filed immigration benefits applications, it may be prudent to review a copy of the 
file.  You can request a copy of the applicant’s file from each immigration agency that may have records by 
filing a Freedom of Information Act request.



Issue: How 
Did My 

Client Enter 
the U.S.?



B Visas-Tourists and Visitors

• The B visa is the most widely-issued visa.  

• B-1 status is granted to business travelers.

• B-2 status is granted to visitors for pleasure.  

• B-1 and B-2 visa holders are typically admitted for six months and may request 
six month extensions.

• Individuals in B-1 or B-2 status are strictly forbidden from coming to the U.S. to 
perform labor; however, B-1 visa holders can conduct business, attend 
conventions, engage in consultations, and carry out other commercial activities.  

• Matter of Hira, 11 I&N Dec. 824 (BIA 1966) (Three criteria for B-1 eligibility:  (1) 
Must maintain a foreign residence; (2) Must accrue any profit outside the U.S.; 
and, (3) Each visit must be temporary, even if the business activity is ongoing.   



The Visa Waiver Program

• The Visa Waiver allows for citizens of certain countries to enter the U.S. for business or pleasure 
without a visa.  

• Visitors admitted under the VWP may remain in the U.S. no longer than ninety days and are 
prohibited from adjusting their status to that of an immigrant, unless they are adjusting as an 
“immediate relative” – a U.S. citizen spouse, U.S. citizen “child”, or U.S. citizen “parent.”

• These individuals also waive any right to appeal an officer’s admissibility finding, or to contest 
removal (except asylum).

• An individual who overstays a Visa Waiver entry is not necessarily protected from removal by the 
filing of an application to adjust status.

• For further reading: https://www.uscis.gov/sites/default/files/files/nativedocuments/2013-
1114_AOS_VWP_Entrants_PM_Effective.pdf



Other Relevant 
NIV Categories

• A Foreign Government Official 

• B1/B2/BCC Combination B1/B2 and Border Crossing Card 

• C Transit 

• C-1/D Combination Transit/Crew Member

• F Student 

• G Representative/Staff of International Organization 

• H Temporary Worker and Trainee 

• I Representative of Foreign Information Media 

• J Exchange Visitor 

• K Fiance(e) of U.S. Citizen 

• L Intracompany Transferee 

• M Vocational Student 

• O Person With Extraordinary Ability in the Sciences, Arts, Education, Business, or Athletics 

• P Athlete, Artist or Entertainer 

• Q International Cultural Exchange Program Participant 

• R Person in a Religious Occupation 

• S Informant Possessing Information on Criminal Activity or Terrorism 

• T Victim of Severe Form of Trafficking in Persons 

• U Victim of Criminal Activity



Family-Based Immigration



• A Lawful Admission – procedural regularity – entry with a visa, 
for example, or a waive through at a port of  entry (although 
evidence of  such procedural regularity may be an issue and 
watch out for fraud). If  fraud exists, there MAY be a waiver, 
also was the applicant a minor? Explore these questions with 
your client. 

• EWI – entry without inspection. A person who has entered 
EWI cannot adjust in the U.S. unless they are 245(i) and 
multiple EWI entries, depending on when and time in between 
entries, may cause a permanent bar so consular processing not 
even an option. 3/10 year bar and the permanent bar must be 
discussed with your client so good to start with their timeline 
and go over each entry in detail in your intake!



I-130 Petitions for Alien Relatives

• Immediate Relatives-spouses, minor children (under 21) and parents of U.S. citizens.  I-130 can be filed concurrently with 
I-485 Application to Adjust Status.

• F-1 Adult children of U.S. citizens and derivative children.

• F-2A Spouse and minor children of LPR’s.

• F-2B Adult Unmarried children of LPR’s and derivative children.

• F-3 Married Children of U.S. Citizens and derivative spouse and children.

• F-4 Siblings of U.S. Citizens and derivative spouse and children.

• “Children” include step-children of U.S. citizens if the parents’ marriage occurred before the child’s 18th birthday, and 
adopted children if the Hague-compliant, full and final adoption order was entered before the child’s 16th birthday, or 
the child’s 18th birthday if the child has a biological sibling adopted before his/her 16th birthday.

• Visas are usually only immediately available for Immediate Relatives.  There is a backlog for the family-based 
preference categories. 

• Review the Child Status Protection Act (CSPA) if your client has children!  See: 
http://www.legalactioncenter.org/sites/default/files/child_status_protection_act_final.pdf

• For individuals with children at the time the I-130 is filed, make sure to list the child on the I-130 petition (currently the 
top of page 2)  Then:

� Determine the biological age of the child at the time the visa becomes available

� Subtract the number of days the petition was pending.  The result is the child’s “CSPA Age.”



Lawful Admission vs. EWI

• A Lawful Admission – procedural regularity – entry with a visa, for 
example, or a waive through at a port of  entry (although evidence 
of  such procedural regularity may be an issue and watch out for 
fraud). If  fraud exists, there MAY be a waiver, also was the 
applicant a minor? Explore these questions with your client. 

• EWI – entry without inspection. A person who has entered EWI 
cannot adjust in the U.S. unless they are 245(i) and multiple EWI 
entries, depending on when and time in between entries, may cause 
a permanent bar so consular processing not even an option. 3/10 
year bar and the permanent bar must be discussed with your client 
so good to start with their timeline and go over each entry in detail 
in your intake!



� The Visa Bulletin is published by the Department 
of State on the 15th of every month for the 
following month.   Your client’s “priority date” is 
“current” if the “priority date” printed on the I-130 
or I-140 approval notice is before the date printed 
in the appropriate box in the appropriate chart. 

Family-
Sponsored

All 
Chargeabil
ity
Areas 
Except
Those 
Listed

CHINA-
mainland
born

INDIA MEXICO
PHILIPPIN
ES

F1 01OCT09 01OCT09 01OCT09 01APR95 01SEP05

F2A 15OCT15 15OCT15 15OCT15 15OCT15 15OCT15

F2B 15DEC10 15DEC10 15DEC10 15MAY96 01JAN06

F3 01AUG05 01AUG05 01AUG05 01MAY95 01AUG95

F4 01MAY04 01MAY04 01MAY04 01JUN98 01APR93

To determine when your client can gain permanent residency 
based on an approved I-130 petition:

1) Determine whether this is a consular or adjustment of 
status case.  If consular, your client can file an immigrant 
visa application based on the “filing dates” chart, but 
won’t receive the immigrant visa until the priority date 
is current based on the “final action dates.”  

2) If this is an adjustment of status case, look for the recent 
USCIS announcement.  The USCIS announces every 
month whether it will honor the “filing dates” chart that 
month.  True story.

3) Determine the client’s country of birth and preference 
category to find the appropriate box.

4) If your client’s “priority date” is before the date in the 
relevant box in the relevant chart, your client can file his 
immigrant visa application or application to adjust 
status to lawful permanent resident.



Adjustment of Status (INA 245(a)) 
to Lawful Permanent Residence 

(LPR) 
• Adjustment of status allows an individual the ability to procure LPR status (a “green card”) without having to depart the United States.  The 

application is filed on Form I-485.

• Applicants must have been inspected and admitted into the U.S., a visa must be immediately  available, and they must not be inadmissible 
under INA § 212, or be eligible for a waiver of the inadmissibility ground(s).

• Applicants must have maintained lawful immigration status since their admission to the U.S., be in status on the date of filing the application, 
and not have engaged in unauthorized employment. INA § 245(c). Battered spouses, “immediate relatives”,  and individuals grandfathered 
under INA § 245(i) are exempt from this requirement.

• Applicants with an employment-based petition are granted some leeway.  They are eligible to file so long as they have not failed to maintain 
status and/or accepted unauthorized employment for more than 180 days. INA § 245(k).

• Usually include forms I-485, G-325A and I-864 (or related) for the Application to Adjust Status.

• Applicants with pending I-485 applications are entitled to apply for work authorization on Form I-765 and advance parole on form I-131.   You 
can include these forms along with the I-485 forms.

• Your client must use the advance parole to travel once the I-485 is filed, unless he/she is in H or L visa status, or the I-485 application will be 
denied for abandonment.  The advance parole application must be approved before the client leaves the U.S., and must be valid at the time 
of re-entry.  

• Before advising your client to travel, review recent updates/trends affecting parolees who may be otherwise inadmissible upon entry to the 
U.S.



Adjustment of Status under INA 
245(i)

• INA § 245(i) allows for an otherwise admissible person, who has an immigrant visa 
immediately available, to apply for adjustment of status upon payment of a $1,000 
penalty fee, despite the fact that he entered the U.S. without inspection, or failed to 
maintain non-immigrant status, in violation of INA § 245(a).  Include Form I-485A with 
the fee payment. 

• To be considered “grandfathered” under INA § 245(i), a non-citizen must satisfy three 
requirements:  

� He must be the beneficiary of a qualifying immigrant petition or application for 
labor certification filed on or before April 30, 2001;

� The qualifying immigrant visa petition or the qualifying application for labor 
certification must have been “properly filed” and “approvable when filed”; and,

� He must have been physically present in the U.S. on December 21, 2000, if the 
qualifying petition or application was filed between January 15, 1998 and April 30, 
2001.



Consular Processing

• If your client is not eligible for adjustment of status in the U.S., he or she may be able to apply for an 
immigrant visa at a U.S. consulate abroad.

• To do so, once the I-130 petition is approved, the case will be transferred to the National Visa Center at the 
Department of State, where the immigrant visa application, civil documents, and financial support 
documents will be filed.  

• The National Visa Center is notorious for making mistakes.  It’s not you, it’s them.

• Once the file is determined to be complete at the National Visa Center, the case will be scheduled for an 
interview at the relevant U.S. consulate.  You will receive interview and medical exam instructions.

• Once interviewed and approved, the client will be issued an “immigrant visa,” and must pay the immigrant 
visa fee.  Upon arriving in the U.S., the request to produce and mail the client’s green card will be automatic 
upon admission by CBP, and it will be mailed to the address the client provided on his immigrant visa 
application.

• For further reading: https://travel.state.gov/content/visas/en/immigrate/nvc/immigrant-processing-faqs.html
and https://travel.state.gov/content/visas/en/immigrate/nvc/immigrant-processing-faqs.html

• When dealing with the Department of State, you MUST contact the office that has possession of the case file 
at least once a year to articulate your client’s intent to continue processing the visa application.  If the case is 
at the consulate, additional restrictions may apply.  If more than a year passes without contact from the 
applicant, the Department of State may terminate the petition. 



INA 212- Inadmissibility Grounds

• Crime Involving Moral Turpitude (CIMT)-INA 212(a)(2)(A)

• Multiple Criminal Convictions- INA 212(a)(2)(B)

• Material Misrepresentation- INA 212(a)(6)(C)

• False Claim to US Citizenship- INA 212(a)(6)(C)(ii)

• Unlawful Presence- INA 212(a)(9)(B)

• Unlawful Presence after Prior Immigration Violation- INA 212(a)(9)(C)

• Former Citizen who renounced to avoid taxes- INA 212(a)(10)(E)

• Former Exchange Visitors- INA 212(e)

• Further Reading:

� http://www.smartimmigrationlawyer.com/inadmissibility-waivers/

� http://tnimmigration.com/immigration-blog/212a-inadmissibility-grounds-waiver-of-
inadmissibility-3/



Issues Unique to Marriage-Based 
Cases

• Must include evidence that both parties entered the marriage in good faith.  Examples include joint financial statements, 
photographs (with labels noting place, parties and approximate date), correspondence between the couple, etc.  Legal aid 
clients tends to have less of these kinds of evidence.  Get creative– ex: screen shots of Facebook Check-In’s, photographs of 
identical house keys, etc.

• A “sham marriage” is a ground of removability and inadmissibility, and extremely difficult to waive.  

• A respondent who enters into marriage during removal proceedings must prove by “clear and convincing evidence” that 
the marriage was entered into in good faith.

• If the parties are married less than 2 years when the applicant receives his lawful permanent resident status, the 
applicant’s green card will only be valid for 1 year.  They must jointly petition for removal of the conditional status, or if a
joint filing is not possible, the applicant may apply for a waiver of the joint filing requirement.  See 
http://www.nolo.com/legal-encyclopedia/free-books/fiance-marriage-visa-book/chapter16-14.html and 8 C.F.R. 216.  

• A denied I-751 petition to remove conditions on residence can be renewed before an immigration judge in immigration 
court.  Before filing a less-than-rock-solid I-751 petition, research the law carefully and gather as much evidence as 
possible. 

• If parties are separated or divorced at the time of the naturalization interview, the USCIS officer may try to sniff out 
marriage fraud at the naturalization interview.  



Other Relevant Issues

• Humanitarian Reinstatement and INA 204(l) ***that’s a lowercase L***  The I-130 is considered automatically revoked upon the death of the 
petitioner if the beneficiary has not yet become a lawful permanent resident, unless one of these two separate exceptions applies and is 
pursued.  See: https://www.uscis.gov/green-card/green-card-through-family/humanitarian-reinstatement

• Affidavit of Support, INA  213A.  An I-864 is required for all family-based immigrants.  The petitioner must sign the I-864.  If the petitioner’s 
income is below 125% of the poverty guidelines (outlined on Form I-864P), then an LPR or USC joint sponsor must be found.  See: 
https://www.uscis.gov/i-864

• Remember!

� Just because the petitioner isn’t working doesn’t mean he doesn’t have to provide all the requirements.  He must provide proof he 
wasn’t required to file tax returns if he doesn’t have them, for example.

� Your client’s tax returns will frequently have been improperly prepared by an unscrupulous tax preparer.  The immigration service 
agencies will attribute those decisions to your client, not the tax preparer.  Review the taxes for basic issues before filing. Common 
issues: claiming non-qualifying individuals as dependents and married couples filing separately as head of household.  Amend taxes 
before submitting when needed.

� Watch out for conflicts of interest.  The I-864 is enforceable by any agency that administers public benefits or by the beneficiary 
him/herself.  You can advise the I-130 petitioner to sign the I-864 because he/she has to do it;  but your unbiased advice to the joint 
sponsor should be, “don’t do it.”  Avoid communicating with, advising, or assisting the joint sponsor.  If absolutely necessary, make 
very clear that the joint sponsor should seek independent counsel.  See: http://www.nolo.com/legal-encyclopedia/free-books/fiance-
marriage-visa-book/chapter3-5.html



Humanitarian Immigration

• Victims of Criminal 
Activity

• Victims of Human 
Trafficking

• Battered Spouses of 
Lawful Permanent 
Residents and U.S. 
Citizens



U Visas for Victims of Criminal 
Activity

• The Victims of Trafficking and Violence Protection Act of 2000 also created the 
U visa to encourage victims of violent crimes to report the criminal activity to 
the authorities without fearing consequence because of their immigration status.

• A U visa holder must have been a victim of a qualifying crime (e.g., domestic 
violence, sexual assault, kidnapping, murder, felony assault) possess information 
about the criminal activity, and be willing to assist the certifying official in the 
investigation or prosecution of the crime.

• Certification by the LEA on form I-918 Supplement B regarding the applicant’s 
helpfulness and cooperation is a prerequisite to filing the U visa application.

• The applicant will be admitted for a period of up to four years and may be 
eligible to apply for permanent residency after three years in U status.

• Only 10,000 people may be admitted to U status each year.



T Visas for Victims of Severe Forms 
of Human Trafficking

• The Victims of Trafficking and Violence Protection Act of 2000 created 
the T visa for victims of trafficking in persons.

• Victims of trafficking may obtain T status if removal from the United 
States would pose a severe hardship for them and they agree to assist 
law enforcement officers in investigating or prosecuting such 
trafficking.

• Certifications of the applicant’s helpfulness to law enforcement is 
encouraged but not required for the application.  

• The applicant will be admitted for a period of up to three years and 
may be eligible to apply for permanent residency after three years in T 
status.

• Only 5,000 people may be admitted to T status each year.



I-360 Self-Petition under the 
Violence Against Women Act 

(VAWA)

• The self-petitioning process under the Violence Against Women Act of 1994 was created to free women of the need to be dependent on their 
abusive spouses to gain permanent residency or immigration status.  The application of the law is gender-neutral, and any immediate family 
member of an abusive U.S. Citizen or Lawful Permanent Resident (LPR) may qualify.

• To qualify, the petitioner must:

� Be the spouse of an abusive U.S. citizen or LPR, or have divorced the abusive U.S. Citizen or LPR within the last 2 years at the time of 
filing; and not yet remarried; OR

� Be the parent or child of an abusive U.S. Citizen or LPR;

� Have resided with the abuser;

� If a spousal petition, must have entered the marriage with the abuser spouse in good faith;

� Was subject to battery or extreme cruelty (power and control dynamics) by the abuser while living with the abuser in the U.S.

• Application of certain inadmissibility grounds is unique to VAWA Self-Petitioners, especially INA 212(a)(9)(B), INA 212(a)(9)(C), INA 212 
(a)(2)(A) & INA 212(a)(2)(B).

• Definition of “child” and “marriage” is also more lenient when examining the petitioner’s relationship to the abuser.  



Further Reading

• T & U Visas:

� https://www.uscis.gov/humanitarian/victims-human-trafficking-other-
crimes

� http://www.asistahelp.org/en/access_the_clearinghouse/u_visa/

� http://www.asistahelp.org/index.cfm?nodeID=23555&audienceID=1

• VAWA (I-360) Petition: 

� https://www.uscis.gov/humanitarian/battered-spouse-children-
parents

� http://www.asistahelp.org/en/access_the_clearinghouse/vawa/

� http://www.immigrantjustice.org/sites/immigrantjustice.org/files/VAW
A%20Pro%20Bono%20Manual%202013%2012%2003.pdf



Citizenship



Naturalization

• General Eligibility Requirements:

• Have a green card for 5 years, or if married to and living with a U.S. Citizen spouse, have had a green card for 3 years;

• Be 18 or older at the time of filing

• Have lived within the state, or USCIS district with jurisdiction over the applicant’s place of residence, for at least 3 months prior to the date of 
filing the application. Students may apply for naturalization either where they go to school or where their family lives (if they are still 
financially dependent on their parents).

• Have continuous residence in the United States as a green card holder for at least 5 years immediately preceding the date of filing the 
application.

• Be physically present in the United States for at least 30 months out of the 5 years immediately preceding the date of filing the application.

• Reside continuously within the United States from the date of application for naturalization up to the time of naturalization.

• Be able to read, write, and speak English and have knowledge and an understanding of U.S. history and government (civics).

• Be a person of good moral character, attached to the principles of the Constitution of the United States, and well disposed to the good order 
and happiness of the United States during all relevant periods under the law.

• Naturalization Applications are filed on Form N-400.



Common Issues in Naturalization 
Cases

• Abandonment of Permanent Residency, including spending more than a year abroad 
without explanation, spending more than 6 months abroad and unable to rebut the 
presumption of abandonment, accepting employment abroad, or otherwise demonstrating 
that the applicant has essentially moved overseas.  See: 
https://cliniclegal.org/sites/default/files/Abandonment%20of%20LPR%20Status.pdf

• Re-adjudication of the I-485 in an attempt to uncover fraud.  Do your due diligence and 
prepare your clients who: obtained LPR status through marriage and have since separated, 
divorced, or had affairs; and employees who never worked for the petitioning employer.

• Denials based on lack of “Good Moral Character.”  Issue spot everything “immoral;” anything 
from serial adultery to recklessness resulting in bankruptcy of a business can, but may not, 
trigger an N-400 denial for lack of good moral character.  See: 
http://immigration.findlaw.com/citizenship/4-issues-that-will-affect-your-us-citizenship-
application.html



The English and Civics Test

• Administered at the interview.  Test preparation materials: 
https://www.uscis.gov/citizenship/learners/study-test/study-materials-civics-test

• Exemptions from the English and/or Civics Test:

� Exemption from English Test and can take Civics Test in native language if: LPR for 20 
years and aged 50 or older, or LPR for 15 years and aged 55 or older.

� If LPR for 20 years and aged 65 or older, can take abbreviated civics test.

� Medical Certification filed on Form N-648.  If for medical reasons your client cannot 
take the English and/or civics test, his/her physician must complete Form N-648.  Work 
with the physician—the nexus between the diagnosis and the applicant’s inability to 
take the test is critical, but something busy doctors often don’t articulate.  Be 
prepared for an uphill battle with the USCIS; officers at the Chicago USCIS District 
Office are sometimes resistant to honoring the physicians’ opinions.  For further 
reading and a video: https://www.uscis.gov/n-648



Child Citizenship- Citizenship at 
Birth

• INA 301--Currently, a child born overseas is a citizen at birth if:

• Born to two U.S. citizen parents, one of whom resided in the U.S. or its outlying possessions prior to the 
child’s birth;

• Born to one U.S. citizen parent and one U.S. national parent, if the U.S. citizen parent resided in the 
U.S. or its outlying possessions for at least a year prior to the child’s birth;

• Born to one U.S. citizen parent and one foreign national parent, and the U.S. citizen resided in the U.S. 
for at least 5 years prior to the child’s birth, with two of those years being after turning 14 years old.

• For children born to single parents or outside of wedlock, pay attention to whether the U.S. citizen is a 
father or mother.  The law is not gender-neutral.  For further reading: 
https://www.uscis.gov/policymanual/HTML/PolicyManual-Volume12-PartH-Chapter3.html and 
https://travel.state.gov/content/travel/en/legal-considerations/us-citizenship-laws-policies/citizenship-
child-born-abroad.html

• This area of law has changed considerably over time.  See here for prior years’ requirements: 
https://www.uscis.gov/policymanual/PDF/NationalityChart3.pdf

• If citizen at birth, can apply for N-600 for certificate of citizenship, a passport, and/or a 
consular report of birth abroad.



Child Citizenship Act (CCA), for Children under 18 on February 27, 
2001-

INA 320: Automatically Acquired Citizenship for Children Born 
Abroad.

• Filed on form N-600 and/or a U.S. passport application.  

• A child automatically acquires U.S. citizenship by operation of law when the last of these 
requirements are met:

� At least one of the child’s parents is a U.S. citizen by birth or naturalization;

� The child is under 18 years of age; and,

� The child is residing in or has resided in the United States in the legal and physical custody of the U.S. citizen 
parent pursuant to a lawful admission for permanent residence (meaning, admitted for lawful permanent 
resident status).

� Note: this is common with adopted children and children whose parents naturalized in the U.S.

• Note that there are regulations (likely ultra vires) prohibiting the re-filing of an N-600 or N-600K!  Be 
careful to prepare a complete and well-documented case before filing.  Anecdotal reports indicate that re-
filing may be possible).

• For further reading on the CCA requirements: https://travel.state.gov/content/travel/en/legal-
considerations/us-citizenship-laws-policies/child-citizenship-act.html



Child Citizenship Act (CCA), for Children under 18 on February 27, 
2001- INA 322: Children Born and Residing Outside of the United 

States; Conditions for Acquiring Certificate of Citizenship.

• Filed on Form N-600K and/or a U.S. passport application.  

• A child who is born abroad and permanent resides abroad acquires U.S. citizenship under INA 322 when the last of 
these elements are met, AND the USCIS approves the certificate of citizenship before the child’s 18th birthday.

• At least one parent of the child is a U.S. citizen by birth or naturalization;

• The U.S. citizen parent has been physically present in the United States for a total of at least five years, at least two of which are after 
the age of 14. If the child's U.S. citizen parent cannot meet the physical presence requirement, this requirement may be met through 
proof that the child's U.S. citizen grandparent has been physically present for such time.

• The child is under the age of eighteen;

• The child is residing outside the United States in the legal and physical custody of the U.S. citizen parent;

• The child is temporarily present in the United States pursuant to a lawful admission, and is maintaining such lawful status.

• Pay attention with older children!  The USCIS MUST approve the application for a certificate of citizenship and administer the oath 
ceremony before the child’s 18th birthday.  Sometimes, expedite requests, liaison support, or congressional assistance are necessary to 
make the case move quickly.

• Note that there are regulations (likely ultra vires) prohibiting the re-filing of an N-600 or N-600K!  Be careful to prepare a complete 
and well-documented case before filing.  Anecdotal reports indicate that re-filing may be possible).



Self-Learning

CLE
• The Chicago Bar Association 
Immigration & Nationality Law 
Committee Meetings; Free CLE for 
CBA members, the 3rd Thursday of  
every month.

• The American Immigration Lawyers 
Association Chicago Chapter 
Meetings; Free CLE at every chapter 
meeting for members.  The chapter 
meeting is always immediately 
preceded by free CLE at the AILA 
New Members Division meeting.

Books & Resources
• AILA Message Center, Infonet, 
Agora, and AILALink.

• Kurzban’s Immigration Law 
Sourcebook.

• The Consular Processing 
Handbook.

• Fragomen Immigration 
Handbooks (available on 
Westlaw)
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