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Long Outline 

 

I. Basics of mortgage lending and servicing 

 

 A. Process and Parties 

 

Then: You wanted to buy a house, you went to your local bank and took out a mortgage loan. 

That bank funded the loan, held the loan, and serviced it. 

 

Now: Several parties have a hand in mortgage lending: 

 

Origination: Borrower, realtor, mortgage broker or loan officer, appraiser, originator, 

PMI/FHA, funder and servicer. 

 

Securitization: Funder, bundler, MERS, bond rating agencies, insurer, trustee, GSEs and 

HAs, investors, document custodian, and servicer. 

 

Servicing and collection: Holder, investors, GSEs and HAs, servicer, sub-servicer, 

default servicers, plaintiff’s counsel. 

 

B. Types of mortgage loans 

 

Conventional, closed-end: Borrower borrowers a lump sum of money that the borrower pays 

over the course of years in regular monthly payments. As long as the borrower carries a balance, 

she is charged interest on that balance, and the interest is usually included in the monthly 

payment. 
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Home equity line of credit (HELOC): Borrower is approved for a line a credit she can draw 

upon. She is charged interest on the amount she draws and must pay down any balance according 

to a schedule. 

 

Reverse mortgage (Home Equity Conversion Mortgage (HECM): Borrower has built up a lot 

of equity in the home and borrows against the equity. The borrower can either put the money into 

an annuity or take a lump sum. HECMs are intended for older people who are having cash-flow 

problems. Most are backed by the FHA and have an age requirement of 62. The borrower must 

pay housing costs (property taxes and hazard insurance) and reside in the property. Failure to do 

either or dying, is a default. 

 

C. Servicer responsibilities (sources: the mortgage, servicing guides, and CFPB 

regulations) 

 

• Properly accept and apply payments 

• Send timely mortgage statements and change of owner / servicer notices 

• Transfer servicing smoothly 

• Maintain escrow account 

• Correct servicing mistakes 

• Respond to borrower inquiries 

• Review for loss mitigation promptly and accurately 

• When borrower dies, identify and communicate with heirs 

• Ensure proper authority and documentation in foreclosure and bankruptcy process 

 

 D. Documents 

 

1. Operative documents 

 

The Note: The actual evidence of indebtedness and is what gives the bank the right to foreclose 

The note indicates the principal, the interest rate, the maturity date, and the terms of repayment. 

The note is a negotiable instrument, meaning it is governed by the UCC. However signed the 

note is personally liable (unless discharged in bankruptcy), and whoever the note is made 

payable to or whoever the note was negotiated or assigned to can enforce it. The note may also 

include adjustable rate riders and allonges 

 

The Mortgage: A lien against the mortgagor’s property. Whoever owns the property needs to 

sign the mortgage for the mortgage to be fully enforceable against the entire property. The 

borrowers under the note and the mortgagors under the mortgage may not always be the same 

parties. The mortgage references the indebtedness it secures and includes the terms of 

enforcement of the lien. The mortgage also usually provides for an escrow account and per-suit 

notices. Most mortgages are Fannie Mae standard mortgages, but that does not mean Fannie Mae 

backs the loan. The mortgage could include riders and assignments. 

 

2. Disclosures (Reg. X (12 CFR 1024) and Reg. Z (12 CFR 1026)) 
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TILA: Must disclose material terms of the loan and inform borrower of right to rescind the 

transaction. Failure to do so could give rise to right to rescind, with 3-year statute of repose. The 

right to rescind notice does not apply to a home-acquisition loan. 

 

Good Faith Estimate (RESPA): Borrower receives from lender at the time of the loan 

application, but before the closing. Should (as name implies) provide good faith estimate of cost 

of loan. 

 

HUD-1 Settlement (RESPA): Borrower receives at closing. Should include an itemization of 

every expense at closing. 

 

3. Servicing notices 

 

• Monthly statement 

• Servicing transfers 

• Change in holder 

• Loss mitigation 

• Payoff and reinstatement 

• Information on the owner and servicer at borrower’s request 

• Broker price opinion (BPO) 

 

4. Pre-suit notices 

 

• Loss mitigation solicitations 

• FHA sit down request 

• Default and cure notice 

• Acceleration notice 

• Grace period notice (not required after July, 2016) 

• Recorded lis pendens of foreclosure 

 

II. The 2008 Housing Crisis to Today: 

 

Pre-2008: Securitized mortgage lending gives rise to a hyped-up sub-prime mortgage market. As 

more credit is available, the cost of homes raises far above their real value. The housing market 

starts to cool around 2006, and borrowers are unable to refinance their way out of expensive 

loans. 

 

2008: First wave of (mostly sub-prime) foreclosures and collapse of Lehman Bros and AIG. The 

credit market seizes up. 

 

2009: Great recession leads to nation-wide reduction in income, leading to a second, larger wave 

of foreclosures which overwhelms the system. Feds start the Making Home Affordable (MHA) 

Program as part of the TARP stimulus package. Feds also enact Dodd Frank, and Illinois enacts 

the Grace Period Notice requirement and other borrower protections. 
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2010: Systemic robo-signing and loss mitigation abuses surface. Cook County starts the 

foreclosure mediation program, mirroring other efforts around the country. Illinois also passes 

1508(d-5), allowing a homeowner to vacate a foreclosure sale held in material violation of MHA. 

 

2012: Major mortgage lenders and servicers and the Justice Department and state AGs sign on to 

the National Mortgage Settlement (NMS). The NMS provides for billions in consumer relief and 

new servicing standards, enforceable via a consent decree. 

 

2013: Illinois Supreme Court Rules 99.1, 113, and 114 go into effect, which collectively reform 

and clarify the mortgage foreclosure process. 

 

2014: CFPB issue new mortgage origination and servicing regulations. The regulations create 

“Qualified Mortgages,” simplify closing disclosures, amend QWRs, standardize loss mitigation 

review, and bar dual tracking. 

 

2016: The crisis winds down. The following programs and protections sunset: MHA (mostly), 

the Grace Period Notice requirement, and 1508(d-5). 

 

The take away: Loss mitigation is here to stay, and these protections are remedial. 

 

III. Preconditions to Filing Suit: 

 

A. Pre-suit requirements: 

 

Notices required by the mortgage: 

• Default 

• Acceleration 

 

Statutory notices: 

• IL Grace Period Notice (735 ILCS 5/15-1502, repealed in 2016) 

• CFPB early intervention notice (12 CFR 1024.39) 

 

CFPB bars to dual tracking (12 CFR 1024.39 and .41
1
): 

• Must wait 120 days from default (when payment is due—the 1st!) to file the complaint 

• Must try to establish live contact and send loss mitigation solicitation 

• If receive a complete application, must halt foreclosure until application is completed 

 

FHA sit-down (24 CFR 203.604): 

• “The mortgagee must have a face-to-face interview with the mortgagor, or make a 

reasonable effort to arrange such a meeting, before three full monthly installments due on 

the mortgage are unpaid.” 

 

Reverse mortgage default and cure (24 CFR 206.125): 

• If mortgagor dies, the family has the right to buy back the property at 95% FMV 

                                                 
1
 HECMs are included in these regulations, see 12 CFR 1024.2(b), 1024.5. 
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• If mortgagor defaults on property expenses, alert mortgagor to default and give 

opportunity to cure 

 

B. Raising the issue 

 

The homeowner has standing to enforce federal servicing requirements. See, Bankers Life v. 

Denton, 120 Ill. App. 3d 576 (3d Dist., 1983), but see, PNC v. Wilson, 2017 IL App (2d) 151189 

(Decided 3-2-17) (acknowledging possible defense but finding homeowner lost because 

discharged debt in bankruptcy and requiring a loss mitigation sit-down was futile.). The issue can 

be raised through a 2-619 motion to dismiss or as an affirmative defense in the answer. The 

borrower’s failure to deny the deemed and construed allegation that the lender sent all required 

pre-suit notices is not going to sink the defense. See, BANA v. Adeyiga, 2014 IL App (1st) 

131252 (Decided 9-30-14). 

 

IV. Foreclosure Procedure
2
 

 

Foreclosure procedure is governed by the Illinois Mortgage Foreclosure Law (IMFL). Anything 

not addressed in the IMFL is governed by the general Code of Civil Procedure. If there is a 

conflict between the Code and the IMFL, the IMFL controls. 

 

 A. The foreclosure complaint (1504) 

 

  1. Form and substance 

 

The IMFL provides a statutory form complaint. If the plaintiff “substantially complies” with the 

form complaint and attaches a copy of the note and mortgage to the complaint, the plaintiff 

makes out a prima facie case for foreclosure. Parkway Bank & Trust Co. v. Korzen, 2013 IL App 

(1st) 130380 (Decided 9-23-13). The note attached to the complaint must be “a copy of the note, 

as it currently exists, including all indorsements and allonges.” Ill. Sup. Ct. R. 113(b). Plaintiff is 

not required to attach all assignments to the complaint. Id. at comment. 

 

The complaint includes “deemed and construed” allegations that the defendant must specifically 

deny in the answer. 1504(c). Failure to do so likely results in an admission. However, this may 

not apply when it comes to certain pre-suit notices. Adeyiga, 2014 IL App (1st) 131252. Alleging 

plaintiff is the “mortgagee” satisfies the statutory form complaint. Wells Fargo v. Mundie, 2016 

IL App (1st) 1529311 (Decided 4-22-16). The complaint may also include a claim for 

reformation of the mortgage and a lost note affidavit. 

 

  2. Parties (1501 and 1502) 

 

Necessary parties (1501(a)): Mortgagors and any other obligors under the note. “Mortgagors” 

includes anyone claiming as a successor. So long as the bank names necessary parties, the court 

can adjudicate their interests, but any judgments will be subject to the claims of any unnamed 

parties who hold an interest in the property. 

 

                                                 
2
 All citations in this section are to the IMFL, 735 ILCS 5/15-1101 et seq. 
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If the mortgagor is deceased, the court must appoint a special representative to stand in her place. 

735 ILCS 5/13-209; Ill. Sup. Ct. R. 113(i). Failing to do so deprives the court of subject matter 

jurisdiction. ABN AMRO v. McGahan, 237 Ill. 2d 526 (2010). 

 

Other parties: Permissible parties (1501(b)), unknown owners (1501(c)) and non-record 

claimants (1502). 

 

  3. Possession 

 

Usually, the homeowners have the right to possession throughout the lawsuit. 1701-1706. 

 

 B. Service 

 

A foreclosure is a quasi-in-rem proceeding, meaning the court must have personal jurisdiction 

against the defendant. McGahan, 237 Ill. 2d 526. Any orders entered without personal 

jurisdiction are void and are subject to attack at any time. State Bank of Lake Zurich v. Thill, 113 

Ill. 2d 294 (1986). However, if the jurisdictional defect is not apparent  

 

  1. Modes 

 

There are three modes of service: 1) personal, 2) substitute (resident over 13 years old), and 3) 

publication. 735 ILCS 5/2-203 and 206. 

 

Most service issues concern whether the plaintiff could resort to service by publication. Service 

by publication is “’an extraordinary means of serving notice—one unknown at the common law’ 

and that, from the perspective of the person to be notified, it is the ‘least satisfactory method’ of 

giving notice and ‘often it is no notice at all.’” Bank of New York Mellon v. Karbowski, 2014 IL 

App (1st) 130112, ¶ 13 (Decided 5-28-14). 

 

To obtain service by publication, a plaintiff must file an affidavit “showing that the defendant 

resides or has gone out of this State, or on due inquiry cannot be found, or is concealed within 

this State, so that process cannot be served upon him or her, and stating the place of residence of 

the defendant, if known, or that upon diligent inquiry his or her place of residence cannot be 

ascertained.” 735 ILCS 5/2-206. “The plaintiff must conduct both ‘diligent inquiry’ in 

ascertaining the defendant’s residence and ‘due inquiry’ in ascertaining the defendant’s 

whereabouts before the plaintiff can properly execute an affidavit stating that the defendant 

cannot be found.” CitiMortgage, Inc. v. Cotton, 2012 IL App (1st) 102438, ¶ 18 (Decided 8-8-

12). 

 

  2. Local rules 

 

General Administrative Order (GAO) 2007-03 allows for the mass approval of special process 

servers for plaintiffs’ law firms. This GAO is constitutional. U.S. Bank, N.A. v. Diaz, 2011 IL 

App (1st) 101877-U (Decided 12-8-11). 
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Before a foreclosure plaintiff can resort to service by publication, Circuit Court Rule 7.3 requires 

the plaintiff file “a sworn affidavit by the individual(s) making such ‘due inquiry’ setting forth 

with particularity the action taken to demonstrate an honest and well directed effort to ascertain 

the whereabouts of the defendant(s) by inquiry as full as circumstances permit prior to placing 

any service of summons by publication.” This Rule has been upheld on review. Deutsche Bank v. 

Brewer, 2012 IL App (1st) 111213 (Decided 5-9-12). 

 

  3. Challenging service 

 

Timing: If the defendant files an appearance or participates in a hearing without having filed an 

appearance, the defendant has 60 days from that date to file a motion to dismiss the entire 

proceeding or a motion to quash. 1505.6(a). If the defendant files any motion (other than a 

motion for an extension of time to file a motion to quash), the party consents to jurisdiction. 

1505.6(b). 

 

If a motion to quash is filed more than 30 days after the OAS, it needs to be brought as a 1401(e) 

petition for relief from a final order or judgment. A party voiding a judgment for lack of 

jurisdiction does not need to present a meritorious defense or show diligence. A 1401 petition 

needs to be served in accordance with Ill. Sup. Ct. R. 105 and 106 to re-vest the court with 

jurisdiction. A 1401 petition will not unwind the title transfer unless the service affidavits are 

facially defective. Concord Air v. Malarz, 2015 IL App (2d) 140639 (Decided 6-30-15). 

 

Procedure: If the service affidavits are facially deficient, service should be quashed without an 

evidentiary hearing. If the affidavits are not facially deficient, the defendant has to come forward 

with evidence that she could have been found upon a diligent inquiry. The plaintiff can then 

attack the conclusory nature of the defendant’s affidavits and other evidence. If there is a 

sufficient evidentiary question, a hearing should be held, and Plaintiff bears the burden of 

proving service was proper. Cotton, 2012 IL App (1st) 102438. 

 

 C. Responding to the complaint 

 

Typically, a defendant must appear and respond to the complaint within 30 days of service. Ill. 

Sup. Ct. R. 101(d). In Cook County foreclosure cases, this deadline is tolled due to case 

management. If a defendant misses the deadline and a default order is entered, she should file a 

1301(e) motion to vacate the default and ask for leave to respond to the complaint, with a copy 

of the response attached to the motion if possible. A defendant can respond in three ways: a 

motion to strike or dismiss (2-615 / 619) or answer. 

 

  1. Motion to strike / dismiss under 2-615 

 

The purpose of a 735 ILCS 5/2-615 motion is to raise objections to the form or content of the 

plaintiff’s complaint. A 2-615 motion attacks the complaint facially and does not rely upon 

outside evidence. A party can use a 2-615 motion to strike a deficient complaint or obtain a 

judgment on the pleadings. Unless it’s obvious the plaintiff can never succeed on its claim, the 

court will typically strike the defective pleading and give the plaintiff time to re-plead. 
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For a long time, advocates would strike foreclosure complaints where plaintiff claimed its 

capacity to sue was “as mortgagee,” which is a statutory term with many different definitions. 

That issue has been settled in the banks’ favor. Most recently, advocates often move to strike 

vague default allegatons in reverse mortgage cases. 

 

  2. Motion to dismiss under 2-619 

 

A motion to dismiss under 735 ILCS 5/2-619 raises an affirmative matter that defeats the 

plaintiff’s claim. This “affirmative matter” does not necessarily require outside evidence. A 2-

619 motion can also join a 2-615 motion. Under either section, the motion should only be 

granted if the pleadings, viewed in the light most favorable to the non-moving party, there is no 

provable set of facts that would entitle the party to relief. Any affidavits in support of a 2-619 

motion must comply with Ill. Sup. Ct. R. 191(a). 

 

  3. Answer 

 

Responding to plaintiff’s allegations. The plaintiff must allege its cause of action in statements 

of fact that can be admitted or denied. 735 ILCS 5/2-603. If the allegation is a legal conclusion, 

the responding party may claim the allegation is not a fact to be admitted or denied. When 

responding to a factual statement, a party only has three options: 1) admit, 2) deny, and 3) claim 

insufficient information and therefore deny. 5/2-610. Any claim of insufficient information must 

be backed up by an affidavit. Id. Failing to claim insufficient information with an affidavit equals 

an admission. 

 

Verification. Either party can verify its pleadings. 5/2-605. If a claim is verified, the response to 

that claim most also be verified. Id. In a foreclosure proceeding, a verification of a claim that is 

not denied means the plaintiff does not need to produce any further evidence of that issue in its 

motion for judgment. Verification can be a powerful tool if you are very confident of your claim 

or defense; however, it should be used carefully. If a party verifies a pleading and later wants to 

amend it, the party needs to allege the original allegation was made through mistake or 

inadvertence. Further, a verified pleading (unless later excused) is a judicial admission by the 

party who filed it. 

 

Counterclaims and affirmative defenses. Counterclaims and affirmative defenses should be 

pled in the answer. 5/2-608. Plaintiff must respond to the allegations in a counterclaim but does 

not need to respond to an affirmative defense. Id. Foreclosure plaintiffs typically file a motion to 

strike a counterclaim or defense before filing an answer to the claim. Counterclaims must be 

numbered, and the defendant must include the requested relief after each counterclaim. 5/2-603 

and 604. There are no compulsory counterclaims or defenses, but if they are not asserted before a 

judgment is entered the defendant could face a res judicata defense. 

 

 D. Discovery 

 

  1. What you’re looking for 
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CVLS has standard foreclosure discovery that anticipates loss mitigation as a central issue of the 

case. Here is a running list of some information you likely want to obtain in the course of 

discovery: 

 

• Most recent copy of the note and mortgage 

• Payment history 

• Customer service log 

• Loss mitigation applications and review results 

• All correspondence sent and received 

• Parties to the original loan 

• Names of all holders and services, dates of transfers, and documents affecting transfers 

• All pre-suit notices 

• Names and contact information of all SPOCs 

• Copies of policies concerning various servicing issues 

• Trust document and servicing agreement 

• Rundown of all loss mitigation options and eligibility criteria 

• Information concerning any regulatory action or other consumer complaints 

• Any QWRs received and responses 

• Names and contact information of any expected affiants 

 

There are two types of discovery in foreclosure: traditional discovery (request for documents, 

interrogatories, request to admit, and depositions) and regulatory discovery (RESPA’s QWRs). 

Both are incredibly important and useful tools in foreclosure defense. 

 

  2. Traditional discovery 

 

General principles: Discovery is not filed with the court, but it’s a good idea to file certificates 

of service of your discovery. Responses to discovery and objections should be as specific as 

possible. Foreclosure plaintiffs are really bad at responding to discovery, and judges hate 

discovery disputes, so you want to be vigilant. The parties are required to try work out their 

discovery disputes before filing motions to compel or for sanctions. Ill. Sup. Ct. R. 201(k). 

 

Request to produce (Rule 214). A party can request another party produce described tangibles, 

usually documents. The person served with the request must respond within 28 days. There is no 

limit to the number of requests unless the requests runs afoul of standard objections. 

 

Interrogatories (Rule 213). A party can ask 30 interrogatories of another party without an 

additional agreement or court order. Both the party responding to the interrogatories and the 

attorney have to sign the responses. The responses must be based on actual knowledge, but there 

is no additional investigation requirement. Parties can also respond to interrogatories with 

documents. 

 

Requests to admit (Rule 216). Requests to admit are a mix of discovery and pleading. A party 

can ask another party to admit to a fact or the genuineness of a document. The admission then 

takes that fact out of issue. A party is limited to 30 requests and must include a special alert in 

the request. The receiving party must respond in 28 days. 
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Depositions and subpoenas (Rules 202-212). Because the party requesting the deposition must 

pay for it, CVLS rarely takes depositions. However if your client or firm is willing to pay for 

one, go for it! These rules also concern subpoenas for non-parties. This tool is especially helpful 

in getting information from other sources, like closing agents and other banks. A subpoena can 

be sent out by an attorney via certified mail. Ill. Sup. Ct. R. 204. 

 

  3. Regulatory discovery (RESPA QWR) 

 

RESPA requires servicers to respond to borrower inquiries, also called qualified written requests 

(QWRs). 12 USC 2605(e). The CFPB has issued regulations pursuant to this section and has split 

up QWRs into two notices: Request for Information (RFI) and Notice of Error (NOE). NOEs are 

covered later. 

 

RFIs are covered by 12 CFR 1024.36. The borrower can request information on anything related 

to the mortgage loan, with some exceptions carved out in (a) and (f). RFIs are not limited to 

servicing like NOEs are. The servicer must acknowledge receipt of the request in 5 days and 

answer in 30, again with some exceptions. These regulations are actionable under RESPA. 

 

  4. Best practices 

 

• Know what you’re looking for. If you don’t have a rough sense of what you should be 

getting, chances are you won’t get it. Constantly work to better understand the mortgage 

market and servicing system to narrow what you are asking for and anticipate what you 

should be receiving. 

• Funnel discovery requests. Start with RFIs, requests for documents, subpoenas, and 

interrogatories, and funnel down to requests to admit and depositions. 

• Calendar your discovery deadlines. Have proof of when you sent out a request and 

keep close track of when you should be receiving a response. Late responses to QWRs 

can give rise to counterclaims, and you don’t want to be caught off guard by early 

motions for judgment. 

• Always send out discovery. Your aggressiveness in getting it depends upon your 

strategy. 

 

 E. Mediation (Local Rule 21.14) 

 

The Cook County Foreclosure Mediation Program was one of the many ways Cook County 

responded to the mortgage foreclosure crisis. The purpose of mediation is to cut back on 

unnecessary foreclosures by helping the parties reach an alternative agreement. 

 

To be eligible for foreclosure mediation, the mortgagor must appear and answer and the subject 

property must be residential (single family home or a building of four units or less that the 

borrower uses as her principal residence). There are also two unwritten rules: the borrower must 

be seeking a retention option and the borrower must have been denied that option. 
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The defendant must file a written motion to be referred to mediation. A matter can be referred to 

mediation at any time, but generally it occurs before judgment. The mediation referral order 

(MRO) appoints CVLS to represent the homeowner (unless the homeowner waives the 

appointment) and the Center for Conflict Resolution as the mediator. The borrowers and a bank 

representative “with full settlement authority,” their attorneys, and the mediator must attend the 

mediation session. All parties must negotiate in good faith. Mediation communications are 

confidential, with some exceptions to ensure good faith. 

 

After mediation, the parties report the result to the court during a post mediation status call 

(PMSC). If the parties are unable to reach an agreement, the plaintiff can move to return the case 

to the trial call. 

 

A motion for mediation can be an effective response to a motion for judgment where a loss 

mitigation option is available. Ill. Sup. Ct. R. 114(a) requires lenders to comply with loss 

mitigation before moving for judgment anyway, and the Rule encourages mediation programs to 

incorporate the affidavit into their procedures. Mediation is an excellent way to clear up loss 

mitigation issues rather than fight about them at judgment. 

 

 F. Summary Judgment and Judgment of Foreclosure 

 

  1. Timing and standard 

 

A party can move for summary judgment on any issue at any time. 735 ILCS 5/2-1005 

(summary judgment) and 5/15-1506 (judgment of foreclosure). A party is entitled to summary 

judgment where the pleadings and filed evidence, including affidavits, show there is no genuine 

issue of material fact and that the moving party is entitled to judgment as a matter of law. 

Claiming the motion is too early or that discovery is still ongoing is not going to prevent the 

motion from being heard. A judgment of foreclosure is not a final, appealable order in a 

foreclosure case. The final, appealable order is the order approving sale (OAS). 

 

  2. Affidavits 

 

Affidavits are not required if the moving party can meet its burden without them. However, any 

affidavits in support of summary judgment must comply with Ill. Sup. Ct. R. 191(a). Those 

affidavits must: 

 

[B]e made on the personal knowledge of the affiants; shall set forth with 

particularity the facts upon which the claim, counterclaim, or defense is based; 

shall have attached thereto sworn or certified copies of all documents upon which 

the affiant relies; shall not consist of conclusions but of facts admissible in 

evidence; and shall affirmatively show that the affiant, if sworn as a witness, can 

testify competently thereto. If all of the facts to be shown are not within the 

personal knowledge of one person, two or more affidavits shall be used. 

 

In addition, prove up affidavits in foreclosures must comply with Ill. Sup. Ct. R. 113. This rule 

also provides a form prove-up affidavit. 
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The affidavits in foreclosure cases are usually made by document custodians who have no 

personal knowledge the facts underlying the cases prior to their review of the records. These 

affiants usually rely upon business records exceptions to make their statements. See, e.g., 

Bayview v. Cornejo, 2015 IL App (3d) 140412 (Decided 8-26-15). 

 

  3. Rule 114 

 

Prior to moving for judgment, the plaintiff must comply with loss mitigation program 

requirements, be they local, state, or federal. Ill. Sup. Ct. R. 114(a) and comment. Rule 114 was 

enacted in response to the foreclosure crisis. The goal of the Rule is to prevent a foreclosure 

judgment from being entered when a loss mitigation option is possible. Id. at comment. To 

demonstrate compliance, the plaintiff must file an affidavit describing the steps taken to get the 

homeowner into a loss mitigation alternative. Id. at (b) and (c). If the plaintiff fails to comply, the 

court can deny the motion or stay proceedings. Id. at (d). 

 

Because the Rule 114 affidavit is filed at the time the plaintiff moves for a judgment of 

foreclosure, but not “in support” of the motion for summary judgment, it does not need to 

comply with Rule 191(a). 

 

Advocates should be forceful in making Rule 114 arguments, but they should be sure their 

arguments are grounded in fact and law. Rule 114 is a very important tool, and bad facts make 

for bad law. A primary example of this is the first binding opinion concerning Rule 114: Wells 

Fargo v. Simpson, 2015 IL App (1st) 142925 (Decided 6-1-15). 

 

4. Responding to a lender’s motion for a judgment of foreclosure. Lots 

of options! 

 

• Attack the Rule 191(a) affidavit. This can be done by motion for through a responsive 

brief. Remember, a 2-615 motion can only be used to strike pleadings, not affidavits. 

• File a rule 191(b) affidavit. If the affiant makes a claim in her Rule 191(a) affidavit that 

you still need discovery to respond to, this is the way to go. Remember the 191(b) 

affidavit needs to be signed by a party, not the attorney. 

• File a counter-affidavit raising a genuine issue of material fact. 

• File a cross motion for summary judgment. 

• File a motion for foreclosure mediation and/or to stay proceedings under Rule 114(d). 

• Notice a deposition of the affiant. 

• Apply for loss mitigation and try get the application complete before the judgment is 

entered. Use the CFPB regulations at 12 CFR 1024.41 and Rule 114(d) to stay 

proceedings. 

 

  5. Judgment entered 

 

The judgment indicates the amount of money the mortgagor owes under the loan, authorizes a 

sale of the property, and appoints a selling officer, usually the Judicial Sales Corporation (JSC). 
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The plaintiff cannot sell the property until both the right to reinstate and redeem have expired. 

1507(b). 

 

 G. Reinstatement / Redemption 

 

Reinstatement (1602): The mortgagor has the right to reinstate the loan, meaning pay off the 

arrearage plus all costs in one lump sum. The loan is then brought current and the foreclosure is 

dismissed. The mortgagor has 90 days from the date of service, publication, or otherwise submit 

to the jurisdiction of the court, to reinstate the loan. Lenders rarely refuse a reinstatement after 

this deadline passes. If the court enters judgment before the 90 day deadline passes, the right to 

reinstate extends past the judgment to the deadline. 

 

Redemption (1603): Only the “owner of redemption” (the mortgagor and any owner (1212)) can 

exercise the right to redeem. Redemption means paying the full amount that is owed, not just the 

amount past due. The right to redeem expires (A) 7 months after service / publication / submit to 

jurisdiction or (B) 3 months after judgment of foreclosure is entered, whichever is later. The 

right to redeem can be extended by agreement or court order. Even if a mortgagor is unable to 

redeem the property, she can still apply for loss mitigation throughout this period. The defendant 

can waive its right to redemption as part of a consent judgment. 

 

 H. Sale (1507) 

 

Once a foreclosure judgment is entered and the rights to reinstate and redeem expire, the lender 

can sell the property at a judicial foreclosure sale. Prior to sale, the plaintiff must give notice of 

the sale in accordance with 1507(c). The notice must be filed, published, and sent to anyone who 

filed an appearance in the case. 

 

The sale can be postponed voluntarily or by court order. There is no statutory basis for 

requesting an involuntary stay of the sale, but generally, a court will grant a motion to stay the 

sale if the defendant is close to securing a loss mitigation alternative. Emergency motions to stay 

the sale must comply with that judge’s standing orders, available on the court’s website. 

 

Anyone can bid on the house at a foreclosure sale. Usually, the foreclosing bank purchases the 

property below FMV. Your client will be prevented from purchasing the property for anything 

less than the judgment amount. 

 

 I. Order approving sale (OAS) and title transfer (1508 and 1509) 

 

After the sale is completed, the plaintiff can file a motion to confirm the sale. The court must 

confirm the sale “unless the court finds that (i) a notice required in accordance with subsection 

(c) of Section 15-1507 was not given, (ii) the terms of sale were unconscionable, (iii) the sale 

was conducted fraudulently, or (iv) justice was otherwise not done.” 1508(b). A defendant is 

strictly limited to these four bases in her response. MERS v. Barnes, 406 Ill. App. 3d 1, 940 (1st 

Dist., 2010). 
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“Justice was not otherwise done” is intentionally vague and likely codifies the common-law 

equitable principals before the IMFL was passed. However, there must be some fraud or 

irregularity related to the sale to claim relief. Wells Fargo v. McCluskey, 2013 IL 115469 

(Decided 11-21-13). Section 1508 used to include a subsection (d-5), which specifically allowed 

a homeowner to vacate a sale held in material violation of the MHA program. This section was 

repealed in July, 2016; however a homeowner might still argue approving the sale when it was 

held in violation of servicing guides or CFPB regulations would still constitute “justice was 

otherwise not done.” 

 

The OAS is the final order in the foreclosure triggering possible appeals. After the sale is 

approved, title is transferred to the purchasing party. 1509. Once the OAS is entered and the title 

is transferred, a defendant can no longer attack the underlying judgment without challenging 

personal jurisdiction. This is true under either a 1301(e) motion (McCluskey, 2013 IL 115469) or 

a 1401 petition (US Bank v. Prabhakaran, 2013 IL App (1st) 111224 (Decided 2-15-13)). The 

only exception to this is if the defendant is challenging personal jurisdiction. Even then, the 

jurisdictional defect must appear on the face of the court record, or the purchaser will be able to 

claim a BFP status. Concord Air v. Malarz, 2015 IL App (2d) 140639 (Decided 6-30-15). 

 

If the property sold for less than the judgment amount, the lender can seek either an in-rem or an 

in-personam deficiency. Although personal deficiency judgments were once rare, they are 

increasingly common. If plaintiff asks for an in-personam judgment in the complaint and 

properly serves the defendant, the court must grant a personal judgment if the plaintiff asks for it 

in their motion to confirm the sale. 

 

V. Claims and defenses 

 

There are several different claims that can be pled as defenses and visa versa. Some of these 

defenses can be raised in either a 2-619 motion or in the answer. It is also impossible to list all 

the claims and defenses a defendant could raise in a foreclosure lawsuit. This section will focus 

on the most common. 

 

Failure of a condition precedent. This could be the lender failing to send pre-suit notices or 

review your client’s loan modification application before default. 

 

No default / lender-caused default. The servicer may have misapplied payments or wrongfully 

accelerated the loan after mis-managing the escrow account. This can be a very tedious defense / 

claim to investigate and plead. 

 

Lack of standing. This defense has been greatly weakened through the foreclosure crisis. Many 

homeowners claimed the lender lacked standing, and there are several appellate court opinions 

cutting back on a defendant’s ability to raise this claim. Basically, if the plaintiff claims to be the 

mortgagee in the complaint and attaches a copy of the mortgage and the note indorsed in blank, 

it’s made a prima facie case of standing, and the defendant must present evidence that it lacks 

standing to sustain the defense. 
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Unconscionability. Early on, many mortgage loans contained hidden and unscrupulous terms, 

like interest-only loans and negative-amortizing loans. Usually, these loans contained elements 

of both substantive and procedural unconscionability. The remedy for unconscionability is to 

reform the mortgage to fit the defendant’s understanding of the contract. 

 

RESPA. The CFPB’s regulations covering origination, escrow accounts, servicing, and loss 

mitigation are almost all enforceable via RESPA: 12 USC 2605. 

 

TILA. TILA is primarily a disclosure statute. A lender’s failure to comply with its requirements 

can give rise to two remedies, rescission (15 USC 1635) and damages (15 USC 1640). TILA 

rescission voids the mortgage and is an absolute defense to the foreclosure. The right to rescind 

cannot be used to void a purchase-money mortgage and has a three year statute of repose. 

 

FDCPA. FDCPA protects borrowers from unscrupulous collection practices. A plaintiff can 

recover damages under 15 USC 1692.  

 

Statutory (815 ILCS 505/2) and common law fraud: 

 

ICFA unfair business practice. ICFA prohibits unfair and deceptive business practices. 

These are two separate theories of recovery that should be pled separately. An unfair 

business practice is any practice that is against public policy that substantially harms 

consumers. A key case that has applied this theory to mortgage servicing and loss 

mitigation is Wigod v. Wells Fargo, 673 F.3d 547 (7th Cir. 2012). 

 

ICFA deceptive practice. ICFA deceptive practices are similar to common law fraud: 

there must be a material misstatement that the consumer relies upon to her detriment. The 

big difference between statutory and common law fraud is that the consumer needn’t 

show an intent to defraud under statutory fraud. However, both statutory and common 

law fraud have heightened pleading standards. 

 

Common law fraud/misrepresentation. Common law fraud is difficult to make out 

because the consumer must show the defendant intended to defraud the consumer. 

 

Breach of contract / promissory estoppel. The borrower may claim the servicer breached the 

mortgage contract or breach a loss mitigation contract, such as a trial payment plan that never 

went permanent. Wigod, 673 F.3d 547 (7th Cir. 2012) is the leading case concerning loss 

mitigation claims. Borrowers can get around problems with offer and acceptance by claiming 

promissory estoppel. If a servicer employer made the borrower an unambiguous promise that the 

borrower relied upon to her detriment, it could support promissory estoppel even if a traditional 

written contract was not in place. 

 

VI. Using loss mitigation 

 

Although many loss mitigation (loss mit) programs have sun-setted, loss mitigation remains a 

powerful tool in foreclosure defense. Oftentimes, a loss mit option secures a better result than 

what an advocate can achieve through straight-up litigation. 
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 1. Types 

 

Loss mit falls into two categories: retention and non-retention (or dignified / negotiated exit). 

Servicers typically review for loss mit in a waterfall: if a borrower can afford a less drastic 

option (like reinstatement or repayment), the servicer will approve her for that before a 

modification. CFPB regulations require servicers to review for all options using one application. 

 

Loss mit options can also be broken down into two further categories: public and private. Many 

loans are backed or insured by Fannie Mae, Freddie Mac, the FHA, and the VA. These loans 

come with detailed servicing requirements, including loss mitigation guidelines, which are 

publically available. Although non-GSE HAMP has sun-setted, the law that developed around 

HAMP still applies to these programs. Private programs are whatever the servicer and investor 

want to offer. They can only be understood through reviewing the servicer’s own materials. 

 

Beyond the standard options, advocates can sometimes negotiate other solutions, like short 

payoff or a deferral. Non-retention options only make sense when the borrower is at risk of a 

personal deficiency judgment. If there is equity in the house or the borrower has declared 

bankruptcy, there is no reason to surrender the property early. 

 

  A. Retention options (in order of review): 

• Reinstatement 

• Repayment 

• Forbearance 

• Modification 

 

  B. Non-retention options: 

• Short sale 

• Deed in lieu of foreclosure (DIL). Servicers usually require borrowers to list the property 

for three months before reviewing for a DIL. 

• Consent judgment (1402) 

 

 2. How to apply 

 

At the borrower’s request, the servicer must send the borrower a los mit application. The 

borrower could also access the standard documents on the servicer’s website. An application 

typically includes: 

• Request for Mortgage Assistance (RMA) form or Uniform Borrower Assistance (UBA, 

Form 710) form. 

• Dodd-Frank Certification 

• 4506-T tax request form 

• Hardship letter or affidavit 

• Documentation to verify income 

• Utility bills to verify residence 

• Tax returns 

• Any letters of explanation 
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CVLS recommends you make the application as complete as possible before you submit it. 

Submissions should be made by fax and email and should include a cover letter. CFPB 

regulations at 12 CFR 1024.41 govern the review process. The regulations do not actually create 

loss mit programs. 

 

Approval for a modification depends upon the balance of the loan, the borrower’s verifiable 

income, and other program eligibility criteria. Modifications usually recapitalize the arrears 

(accrued interest, court costs and attorneys’ fees, and escrow advances) into a new “recapitalized 

principal balance” and then resets the terms of repayment (interest rate, maturity date, and 

possible forbearance and principal forgiveness). Usually, modifications do not reduce the total 

amount of money the borrower owes against the house. Modifications are also only approved if 

they are in the best financial interests of the holder of the loan. 

 

There are three possible results of an application: incomplete, denied for substantive reason 

(insufficient income, bar from eligibility criteria, etc.) or approval. If the modification is 

approved, the servicer usually requires the borrower go through a 3 month trial payment plan 

before the permanent modification is approved. Then the lender should send out the permanent 

modification for the borrower to execute. 

 

 3: Using loss mit in the lawsuit 

 

Loss mitigation affects every stage of the foreclosure lawsuit: pre-suit conditions, claims and 

defenses, mediation, judgment, sale, etc. Here are few best practices when it comes to loss 

mitigation litigation: 

 

• Keep careful track of what was submitted, when, and how. 

• Record the servicers’ and their attorneys’ responses to inquiries and submission. 

• Always ask for written confirmation. 

• Make sure your client is actually eligible for the option you are applying for! 

• Keep loss mit in mind when doing discovery. 

• Avoid frivolous arguments. You’re gonna hurt all of us with them. 

 

For further strategies, review Matthew Hulstein “How Loss Mitigation Affects a Foreclosure 

Lawsuit in Illinois,” IBJ (March, 2015). 

 

VII. Correcting servicer mistakes 

 

As stated earlier, the CFPB has broken up the traditional QWR into two separate notices: RFIs 

and NOEs. This section will address NOEs. 

 

CFPB regulation 12 CFR 1024.35 governs NOEs. The section contains a list of 11 different 

errors a borrower can use a NOE to correct. The 11
th

 category is a catchall  for “Any other error 

relating to the servicing of a borrower's mortgage loan.” Although loss mitigation is not 

specifically listed in the prior 10, a borrower should be able to use this catchall to correct loss 
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mitigation mistakes. Advocates should also be mindful of the numerous other servicer 

responsibilities listed in 12 CFR 1024.30-.41. 

 

The NOE should include the borrower’s name and signature and the account number. The notice 

must describe the error the borrower wants to correct and the correction the servicer should 

make. The error must relate to servicing—origination and securitization issues are off the table. 

The servicer must acknowledge receipt of the NOE within 5 days and should either correct the 

problem or explain why it is not going to take any action within 30 days. The servicer is also 

required to conduct a “reasonable investigation” into the error alleged and must make available 

to the borrower the documents it reviewed to come up with its resolution. 

 

Servicers rarely get NOEs right, and NOE requirements are enforceable via RESPA. 

 

VIII. Managing your case 

 

 A. Counseling your client 

 

Make sure you understand your client’s goals and ensure your client’s goals are reasonable. Few 

foreclosure cases end with the loan being voided. Most likely, the homeowner will need to pay 

something back to the lender. As for modifications, they usually do not reduce the amount owed 

against the house, and they have no control over property taxes and insurance. Walk through 

your strongest and weakest claims and defenses, and evaluable your client for the best loss 

mitigation alternative, if one is available. 

 

Hear your client out. Foreclosure is a stressful process, and more than anything else, your client 

wants to be respected and feel they have regained some level of control. Affirm that they are not 

crazy—servicers are incredibly frustrating entities to deal with, and their servicing is often 

riddled with mistakes. 

 

Finally, keep your client informed. Send them copies of everything that is being filed in the case 

and the orders that are entered. They will understand more than you expect. Many studies have 

shown that client satisfaction is more closely tied to being informed than with outcome. 

 

 B. Maintaining your file 

 

Foreclosure is very document heavy, and you will need a system in place to keep your records 

clear. CVLS uses an electronic case management system called Legal Server. We highly 

recommend this system for your CVLS pro bono cases. 

 

 C. Working with opposing counsel 

 

Most foreclosures are handled by large, foreclosure mill firms: Codilis, Pierce, Friedman, etc. 

These firms do foreclosure on a high-volume, and it is unlikely any attorney there is thinking of 

your case unless you make some noise. Pleading forceful defenses and claims will likely lead to 

the lender securing a more expensive, high powered firm. 
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Regardless of the attorney on the other side, maintain a professional relationship. Follow-though 

is key, and be ready to walk the attorney through your case step-by-step if necessary. 


