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Overview:
 Adjustment of Status
 Who qualifies for Adjustment of Status?
 What is the basic procedure for filing for Adjustment of
Status?
 What are the benefits of filing for Adjustment of Status VS
Consular Processing?
 Conditional Residency
 Who is a conditional resident?
 When do you file to remove the conditions?
 The Joint Petition for Removal of the conditions
 What waivers are available?

THE PROCESS FOR PERMANENT
RESIDENCY
 ADJUSTMENT OF STATUS
 VISA PROCESSING

CONSULAR VISA PROCESSING
 Obtain immigrant visa at American consulate /

embassy outside U.S.
 Enter U.S. with Immigrant Visa, then receive LPR card
by mail
 Consulates are part of the Department of State, not
DHS
 DHS approves the petition that starts the case (I-130),
but DOS has the final say because they issue the
immigrant visa

ADJUSTMENT OF STATUS (A/S)
 Obtain legal permanent residency within the U.S.
 At USCIS office or before an Immigration Judge in

removal (a.k.a. deportation) proceedings
 CIS is part of DHS; INS was abolished in 2003

Adjustment of Status Under INA
§245(a)
 All Applicants for §245(a) adjustment must:
 Show that they entered the US with inspection
 File a visa petition with the adjustment application, or
already have an approved visa petition
 Be immediately eligible to immigrate:


Immediate Relative OR if in the preference system, has a
CURRENT priority date!

 In addition, ALL APPLICANTS FOR ADJUSTMENT

EXCEPT IMMEDIATE RELATIVES MUST:


Be in lawful immigration status and not have worked without
employment authorization

Eligibility for Adjustment of Status
 EXCEPTION FOR 245(i)
 This is for people that did NOT enter the US with inspection
or who otherwise do not meet the Requirements of 245(a)
 Section 245(i) of the INA – family-based petition or Labor
Certification application filed by 4/30/01


If filed between 1/14/98 and 4/30/01, principal beneficiary must
have been physically present in U.S. on 12/21/00

 Extra penalty fee of $1000 (and file special form, I-485A)
 Exceptions: Children who are under 17 at the time of

filing and spouses and children who qualify and have
applied for Family Unity
 No requirement of lawful admission

“Grandfathering” Under INA
§245(i)
 Yates Memo from March 9, 2005
 General Requirements for Grandfathering:
 The alien was the beneficiary of a qualifying immigrant
petition or application for a labor certification filed on or
before April 30, 2001
 The qualifying immigrant visa petition or the qualifying
application for labor certification was “properly filed” and
“approvable when filed”
 The principal alien was physically present in the United States
on December 21, 2000, if the alien’s qualifying immigrant visa
petition or application for labor certification was filed
between January 15, 1998 and April 30, 2001.

“Grandfathering” Under INA
§245(i)
 Requirements for Derivative Spouse or Child of a Grandfathered

Alien:

 Spouse or Child Relationship Existed at Time of Grandfathering

Immigrant Petition or Labor Certification submitted on or before
April 30, 2001—is grandfathered!
 Spouse or Child Relationship Established after April 30, 2001 and in
Existence on the Date the Principal Alien Adjusts Status—is not a
grandfathered alien and may not independently benefit from
§245(i), but may still benefit as a dependent of the principal alien
 Spouse or Child Relationship Established after April 30, 2001 but
not in Existence on the Date the Principal Alien Adjusts—not
grandfathered and cannot benefit as a dependent
 Spouse or Child Relationship Established After the Principal Alien
Adjusts—not grandfathered and cannot benefit as a dependent

Red Flags in Adjustment Cases
 Previous Deportations or Removals—Reinstatement





Issues!
Criminal History
Intent at Entry/Visa Fraud
History of entries/exits
Smuggling

Filing Procedures for AOS Cases
 The Forms and Documents needed to apply for Adjustment

of Status

 Use a checklist to make sure you have everything necessary in







your AOS package. You don’t want to receive an RFE or a
kickback!
Do not submit original documents—you will bring those to
the interview.
If this is a marriage-based case, submit lots of documents to
prove this is a bona-fide marriage.
Will receive a fingerprint notification before the interview.
Interview is typically in just a few months
The Decision: Approvals and Denials

CONDITIONAL RESIDENCY
 What is Conditional Residency? What makes it different than permanent residency?
 When must a person file to remove the conditions? Why is meeting the deadline so
important?
 How do you file an I-751 to remove the conditions?
 When is a person not able to file a joint petition? Who may be eligible for a waiver of that
requirement??

Who is a Conditional Permanent
Resident?
 A conditional resident is a person who immigrates

through a USC or LPR spouse within two years of
marrying the Petitioner.
 On what date does a person immigrate?
 Date residency is granted: the date the AOS application

is approved or the date in which the immigrant spouse
actually enters the US with a visa at a US Consulate
abroad
 Look at the green card!

Conditional Resident Sons and
Daughters
 Sons and daughters who immigrate because of a marriage,

which created a conditional resident parent, are also
conditional residents. They also need to file to have the
conditions removed.
 When parents are submitting an I-751:
 If the son or daughter became a conditional resident within

90 days of the parent—the son or daughter can be included in
the parent’s I-751 and need not submit a separate application
 If the son or daughter became a conditional resident more
than 90 days before or after the parent—the son or daughter
must submit a separate I-751.

What Must a Conditional Resident
DO?
 The couple must file a Petition to Remove Conditions on

Residence (I-751) at the proper time. If the couple is still
married and living together after the two years, they would
file a joint petition.
 WHEN?
 The proper time is anytime beginning three months before

the second anniversary of when the person immigrated, up
until the second anniversary of when the person immigrated.
 CRITICAL to keep track of these deadlines!
 What if you missed the filing deadline?—A late joint petition
will not be accepted with CIS unless you show that there was
“good cause” for the late filing and that the length of the delay
was reasonable.

Filing a Joint I-751
 The I-751, filing fee, and documents showing that the

marriage is bona-fide

 Think of it as an “update” to immigration
 Cover the entire period of time since the grant of

conditional residence
 Make it easy for CIS to grant this case

 Filing the Joint Petition automatically extends

conditional residence status for one year. Can still
travel but they need that receipt notice!
 If there is an interview—the couple must attend!
 What happens if the I-751 is denied?

Advanced Issues in Conditional
Residency Waivers
 What happens if the marriage ended in death, divorce, or

annulment? Even if the marriage has not ended, what if the
spouse refuses to cooperate?—Don’t worry, there may be a waiver
available!
 Grounds on which USCIS will grant a waiver of the joint filing
requirement for an I-751:
 Death of the Petitioner
 The marriage began in good faith and has ended (other than

through death) OR
 Extreme hardship (that arose during the conditional residency
period) will result if the conditional resident is deported OR
 The conditional resident got married in good faith and during the
marriage he/she or the child was battered or subjected to extreme
cruelty by the LPR or USC spouse and she was not at fault in failing
to meet the conditional residency requirements.

When to File a Waiver?
 Generally is filed within the 90 period before the

second anniversary
 Waiver applications, unlike joint petitions, may be
filed prior to the 90 day window. They may also be
filed after the 2 year expiration date and after the
conditional residency has been terminated.
 What happens if your divorce is pending but will not
be final before the expiration of your conditional
residence status?

How to File a Waiver?
 File the I-751 with the proper filing fee. The petition

must explain the reason for requesting the waiver and
be accompanied by documents supporting that
argument. You can actually use more than one basis
for a waiver.
 Submit a detailed statement from the applicant along
with lots of supporting documents. The type of
supporting documents depend on the type of waiver
you are asking for.

