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January 15, 2014

Goal: teach volunteers how to serve as a child’s representative in contested parentage and domestic relations

Cascs.

Presenters:  Marta C. Bukata, Deputy Director, Chicago Legal Clinic

Margaret C. Benson, Executive Director, CVLS

Phillip Mohr, Director, Family Law, CVLS

Hon. Pamela Loza, Supervising Judge, Parentage Court.
Lisa K. Nelson, Office of Public Guardian
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Al CVLS
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A 750 ILCS 5/506(A)(3)
B. Expectations of the Court
3. WHAT YOU NEED TO DO ONCE YOU TAKE THE CASE
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B. Ultimate goal—settlement
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D. Home study/psych evaluations/etc.
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4. TAKING A POSITION/MAKING A RECOMMENDATION
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2. Best Interests statute and related—7350 ILCS 5/602, 602.1 & 602.3
3. General Order for CVLS Child Rep Pilot Program
4. Supreme Court Rule 907 (minimum duties & responsibilities of attys representing children)
5. Mental Health & Developmental Disabilities Confidentiality Act, Section 10d
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8. Sample Consent for mental health records
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I1.  Custody Disclosure Statement
12.  Sample Custody Recommendation—Parentage Case
13. Sample Custody Recommendation—Marriage Case
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§ 750 ILCS 5/506. Representation of child

Sec. 506. Representation of child. (a) Duties. In any proceedings involving the support, custody,
visitation, education, parentage, property interest, or general welfare of a minor or dependent child,
the court may, on its own motion or that of any party, appoint an attorney to serve in one of the fol-
lowing capacities to address the issues the court delineates:

(1) Attorney. The attorney shall provide independent legal counsel for the child and shall owe
the same duties of undivided loyalty, confidentiality, and competent representation as are due an
adult client.

(2) Guardian ad litem. The guardian ad litem shall testify or submit a written report to the court
regarding his or her recommendations in accordance with the best interest of the child. The report
shall be made available to all parties. The guardian ad litern may be called as a witness for purposes
of cross-examination regarding the guardian ad litem's report or recommendations. The guardian ad
litem shall investigate the facts of the case and interview the child and the parties.

(3) Child representative. The child representative shall advocate what the child representative
finds to be in the best interests of the child after reviewing the facts and circumstances of the case.
The child representative shall meet with the child and the parties, investigate the facts of the case,
and encourage settlement and the use of alternative forms of dispute resolution. The child repre-
sentative shall have the same authority and obligation to participate in the litigation as does an at-
torney for a party and shall possess all the powers of investigation as does a guardian ad litem. 'The
child representative shall consider, but not be bound by, the expressed wishes of the child. A child
representative shall have received training in child advocacy or shall possess such experience as de-
termined to be equivalent to such training by the chief judge of the circuit where the child repre-
sentative has been appointed. The child representative shall not disclose confidential communica-
tions made by the child, except as required by law or by the Rules of Professional Conduct. The
child representative shall not render an opinion, recommendation, or report to the court and shall not
be called as a witness, but shall offer evidence-based legal arguments. The child representative shall
disclose the position as to what the child representative intends to advocate in a pre-trial memoran-
dum that shall be served upon all counsel of record prior to the trial. The position disclosed in the
pre-trial memorandum shall not be considered evidence. The court and the parties may consider the
position of the child representative for purposes of a settlement conference.

(a-3) Additional appointments. During the proceedings the court may appoint an additional at-
torney to serve in the capacity described in subdivision (a)(1) or an additional attorney to serve in
another of the capacities described in subdivision (a)(2) or (2)(3) on the cowrt's own motion or that
of a party only for good cause shown and when the reasons for the additional appoiniment are set
forth in specific findings.

(a-5) Appointment considerations. In deciding whether to make an appointment of an attorney
for the minor child, a guardian ad litem, or a child representative, the court shall consider the nature
and adequacy of the evidence to be presented by the parties and the availability of other methods of

_obtaining information, including social service organizations and evaluations by mental health pro-
fessions, as well as resources for payment.



Tn no event is this Section intended to or designed to abrogate the decision making power of the
trier of fact. Any appointment made under this Section is not intended to nor should it serve to place
any appointed individual in the role of a surrogate judge.

(b) Fees and costs. The court shall enter an order as appropriate for costs, fees, and disburse-
ments, including a retainer, when the attorney, guardian ad litem, or child's representative is ap-
pointed. Any person appointed under this Section shall file with the court within 90 days of his or
her appointment, and every subsequent 90-day period thereafter during the course of his or her rep-
resentation, a detailed invoice for services rendered with a copy being sent to each party. The court
shall review the invoice submitted and approve the fees, if they are reasonable and necessary. Any
order approving the fees shall require payment by either or both parents, by any other party or
source, or from the marital estate or the child's separate estate. The court may not order payment by
the Department of Healthcare and Family Services in cases in which the Department is providing
child support enforcement services under Article X of the Illinois Public Aid Code [305 ILCS 5/10-
I et seq.]. Unless otherwise ordered by the court at the time fees and costs are approved, all fees and
costs payable to an attomey, guardian ad litem, or child representative under this Section are by im-
plication deemed to be in the nature of support of the child and are within the exceptions to dis-
charge in bankruptey under // U.S.C.A. 523. The provisions of Sections 501 and 508 of this Act
[750 ILCS 5/501 and 750 ILCS 5/5 08] shall apply to fees and costs for attorneys appointed under
this Section.






§ 750 TLCS 5/602. Best Interest of Child

Sec. 602. Best Interest of Child. (a) The court shall determine custody in accordance with the
best interest of the child. The court shall consider all relevant factors including:

(1) the wishes of the child's parent or parents as to his custody;
(2) the wishes of the child as to his custodian;

(3) the interaction and interrelationship of the child with his parent or parents, his siblings
and any other person who may significantly affect the child's best interest;

(4) the child's adjustment to his home, school and community;
(5) the mental and physical health of all individuals mvolved;

(6) the physical violence or threat of physical violence by the child's potential custodian,
whether directed against the child or directed against another person;

(7) the oceurrence of ongoing or repeated abuse as defined in Section 103 of the [llinois
Domestic Violence Act of 1986 [750 ILCS 60/103], whether directed against the child or
directed against another person;

(8) the willingness and ability of each parent to facilitate and encourage a close and
continuing relationship between the other parent and the child;

(9) whether one of the parents is a sex offender; and

(10) the terms of a parent's military family-care plan that a parent must complete before
deployment if a parent is a member of the United States Armed Forces who is being depioyed.

In the case of a custody proceeding in which a stepparent has standing under Section 601
[750 ILCS 5/601], it is presumed to be in the best interest of the minor child that the natural
parent have the custody of the minor child unless the presumption is rebuited by the stepparent.

(b) The court shall not consider conduct of a present or proposed custodian that does not
affect his relationship to the child.

(c) Unless the court finds the occurrence of ongoing abuse as defined in Section 103 of the
IHinois Domestic Violence Act of 1986 [750 ILCS 60/103], the court shall presume that the
maximum involvement and cooperation of both parents regarding the physical, mental, moral,
and emotional well-being of their child is in the best interest of the child. There shall be no
presumption in favor of or against joint custody.

HISTORY: Source: P.A. 86-612; 87-1186, § 2; 88-409, § 1; 90-782, § 5;94-377, § 5; 94-643, §
5, 95-331, § 1125; 96-676, § 5.



§ 750 ILCS 5/602.1. [Parental powers, rights and respousibiiities;
joint custody; access to child's records]

Sec. 602.1. (a) The dissolution of marriage, the declaration of invalidity of marriage, the legal
separation of the parents, or the parents living separate and apart shall not diminish parental
powers, rights, and responsibilities except as the court for good reason may determine under the
standards of Section 602 [750 ILCS 5/602].

(b) Upon the application of either or both parents, or upon its own motion, the court shall
consider an award of joint custody. Joint custody means custody determined pursuant to a Joint
Parenting Agreement or a Joint Parenting Order. In such cases, the court shall initially request
the parents to produce a Joint Parenting Agreement. Such Agreement shall specify each parent's
powers, rights and responsibilities for the personal care of the child and for major decisions such
as education, health care, and religious training. The Agreement shall further specify a procedure
by which proposed changes, disputes and alleged breaches may be mediated or otherwise
resolved and shall provide for a periodic review of its terms by the parents. In producing a Joint
Parenting Agreement, the parents shall be flexible in arriving at resolutions which finther the
policy of this State as expressed in Sections 102 and 602 [750 ILCS 5/102 and 750 ILCS 5/602].
For the purpose of assisting the court in making a determination whether an award of joint
custody is appropriate, the court may order mediation and may direct that an investigation be
conducted pursuant to the provisions of Section 605 [750 ILCS 5/605]. If there is a danger to the
health or safety of a partner, joint mediation shall not be required by the court. In the event the
parents fail to produce a Joint Parenting Agreement, the court may enter an appropriate Joint
Parenting Order under the standards of Section 602 [750 ILCS 5/602] which shall specify and
contain the same elements as a Joint Parenting Agreement, or it may award sole custody under
the standards of Sections 602, 607, and 608 [750 ILCS 5/602, 750 ILCS 5/607, and 750 ILCS

3/608].

{c) The court may enter an order of joint custody if it determines that joint custody would be
in the best interests of the child, taking into account the following:

(1) the ability of the parents to cooperate effectively and consistently in matters that directly
affect the jomt parenting of the child. "Ability of the parents to cooperate” means the parents'
capacity to substantially comply with a Joint Parenting Order. The court shall not consider the
inability of the parents to cooperate effectively and consistently in matters that do not directly
affect the joint parenting of the child;

(2) The residential circumstances of each parent; and
(3) all other factors which may be relevant to the best interest of the child.

(d) Nothing within this section shall imply or presume that joint custody shall necessarily
mean equal parenting time. The physical residence of the child in joint custodial situations shall

be determined by:
(1) express agreement of the parties; or

(2) order of the court under the standards of this Section.



(e) Notwithstanding any other provision of law, access to records and information pertaining
to a child, including but not limited to medical, dental, child care and school records, shall not be
denied to a parent for the reason that such parent is not the child's custodial parent; however, no
parent shall have access to the school records of a child if the parent is prolubited by an order of
protection from inspecting or obtaining such records pursuant to the Illinois Domestic Violence
Act of 1986 [730 ILCS 607101 et seq.], as now or hereafter amended or pursuant to the Code of
Criminal Procedure of 1963 [725 ILCS 5/100-1 et seq.}. No parent who is a named respondent in
an order of protection issued pursuant to the Illinois Domestic Violence Act of 1986 or the Code
of Criminal Procedure of 1963 shall have access to the health care records of & child whois a
protected person under that order of protection.



§ 750 ILCS 5/602.3.
(Effective January 1, 2014) Care of minor children; right of first refusal

Sec. 602.3. (a) If the court awards joint custody under Section 602.1 or visitation rights under
Section 607 [750 ILCS 5/602.1 or 750 ILCS 5/607], the court may consider, consistent with the best
interest of the child as defined in Section 602 [750 ILCS 5/60.2], whether to award to one or both of
the parties the right of first refusal to provide child care for the minor child or children during the
other parent's normal parenting time, unless the need for child care is aftributable to an emergency.

(b) As used in this Section, "right of first refusal” means that if a party intends to leave the
minor child or children with a substitute child-care provider for a significant period of time, that
party must first offer the other party an opportunity to personally care for the minor child or
children. The parties may agree to a right of first refusal that is consistent with the best interest of
‘the minor child or children. If there 15 no agreement and the court determines that a right of first
refusal is in the best Interest of the minor child or children, the court shall consider and make

provisions in its order for:
(1) the length and kind of child-care requirements invoking the right of first refusal;

(2) notification to the other parent and for his or her response;

(3) transportation requirements; and

(4) any other action necessary to protect and promote the best interest of the minor child or
children.

{(¢) The right of first refusal may be enforced under Section 607.1 of this Act [750 JLCS
5/607.1].

(d) The right of first refusal is terminated upon the termination of custody or visitation rights.
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Supreme Court Rule 907
Minimum Duties and Responsibilities of Attorneys for Minor Children

(a) Every child representative, attorney for a child and guardian ad litem shall adhere to all
ethical rules governing attorneys in professional practice, be mindful of any conflicts in the
representation of children and take appropriate action to address such conflicts.

(b) Every child representative, attorney for a minor child and guardian ad /ifem shall have the
right to interview his or her client(s) without any limitation or impediment. Upon appointment of
a child representative, attorney for the child or guardian ad Jitem, the trial court shall enter an
order to allow access to the child and all relevant documents.

{c) As soon as practicable, the chiid representative, attorney for the child or guardian ad litem
shall interview the child, or if the child is too young to be interviewed, the attormey should, at a
minimum, observe the child. The child representative, attorney for the child or guardian ad litem
shall also take whatever reasonable steps are necessary to obtain all information pertaining to
issues affecting the child, including interviewing family members and others possessing special
knowledge of the child's circumstances.

(d) The child representative, attorney for the child or guardian ad litem shall take whatever
reasonable steps are necessary to determine what services the family needs to address the
custody dispute, make appropriate recommendations to the parties, and seek appropriate relief in
court, if required, in order to serve the best interest of the child.

() The child representative, attomey for the child or guardian ad [item shall determine
whether a seftlement of the custody dispute can be achieved by agreement, and, to the extent
feasible, shall attempt to resolve such disputes by an agresment that serves the best interest of the

child.

HISTORY: Adopted February 10, 2006, effective July 1, 2006.






_ Revised Section 10{d) of the
IL. Mental Health and Developmental Disabilities
Confidentiality Act (IMHDDCA]J

(d) (As amended by P.A. 98-221, effective January 1, 2074) No party to any proceeding
described under paragraphs (1), (2}, (3), (4), (7), or (8) of subsection (a) of this Section,
nor his or her attorney, shall serve a subpoena seeking to obtain access to records or
communications under this Act unless the subpoena is accompanied by a written order
issued by a judge or by the written consent under Section 5 of this Act [740 ILCS 110/5]
of the person whose records are being sought, authorizing the disclosure of the records
or the issuance of the subpoena. No such written order shall be issued without written
notice of the motion to the recipient and the treatment provider. Prior to issuance of the
order, each party or other person entitled to notice shall be permitfed an opportunity to
be heard pursuant to subsection (b) of this Section. In the absence of the writen
consent under Section 5 of this Act of the person whose records are being sought, no
person shall comply with a subpoena for records or communications under this Act,
unless the subpoena is accompanied by a writien order authorizing the issuance of the
subpoena or the disclosure of the records. Each subpoena issued by a court or
administrative agency or served on any person pursuant to this subsection (d) shall
include the following language: "No person shall comply with a subpoena for mental
health records or communications pursuant to Section 10 of the Mental Health and
Developmental Disabilities Confidentiality Act, 740 ILCS 110/10, unless the subpoena is
accompanied by a written order that authorizes the issuance of the subpoena and the
disclosure of records or communications or by the written consent under Section 5 of
that Act of the person whose records are being sought.”






4208 - Appoint Guardian Ad Litemn - Allowed {Rev. 2/16/12) CCDR 0008 A

INRETHE ) MARRIAGE & CIVIL UNION CUSTODY

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, DOMESTIC RELATIONS DIVISION

SUPPORT OF: € PARENTAGE NO:
ORDER OF PROTECTION
CALENDAR
PETITIONER ) PREJUDGMENT
AND POST JUDGMENT - ENFORCEMENT
POST JUDGMENT - MODIFICATION
RESPONDENT

& OTHER

ORDERAPPOINTING CHILD’S REPRESENTATIVE, GUARDIANAD LITEM ORATTORNEY FOR MINOR CHILD(REN)

Onmotion of and pursuantto 750 ILCS 5/506 and the inherent power of the Court,
the Court being fully advised in the premises FINDS THAT:

Al

B.

There are issues within the family affecting the minor child(ren):
Child(ren)’s Name{s)  Date of Birth  Resides with Child(ren)’s Name(s}) Date of Birth  Resides with

It is in the hest interest of the child(ren) to have a legal representative appointed fo protect and preserve their interests.

ITIS HEREBY ORDERED THAT:

4234

Name:
Address:

Telephone: Facsimile:

is appointed 1 CHILD’S REPRESENTATIVE
] GUARDIAN AD LITEM
[l ATTORNEY FOR THE MINOR CHILD(REN)

During the proceedings the court may appoint an additional atforney o serve in another of the enumerated capacities on its
own motion or that of a party only for good cause shown and when the reasons for the additional appointment are set forth

in specific findings.

Within 7 days of the entry of this order, attorney for C1Petitioner LI Respondent [Jother
shall send the child’s representative, guardian ad litem, or the attorney for the minor child(ren) copies of this order, and all
notices, pleadings, orders and reports relative to this canse.

The child’s representative, guardian ad litem, or the attorney for the minor chil(ren) shall be kept fully informed by counsel
for all parties as to the status of this cause and shall have the full assistance of counsel in obtaining any waivers {e.g. for school
or miedical records, etc.) appropriate to the representation of the minor child(ren).

An appearance shall be filed on behalf of the minor child(ren) within 7 days of receipt of this order and any appropriate
pleadings within 28 days from the date of this order.

(OVER)



